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Preface 

I recommend that the Statue of Liberty be supplemented by a Statue of 
Responsibility on the west coast. 
 - Viktor E. Frankl 
 
I quote this line because of its validity in today’s context and particularly in the 
context of India. 
I also quote this line because joining Rakshak Foundation has been a significant 
step for me to become a more responsible citizen and fritter my complacency 
away. 
 
I am Palak Jain from National Law Institute University, Bhopal, pursuing B.A.LL.B. 
(Hons.) course (third year). After completing my studies, I aspire to serve the 
judiciary. 
I have always been an enthusiast about being a cog in the wheel of social change 
and development. And I try to convert my enthusiasm into reality whenever I 
possibly can. I have done various internships under courts, commissions and 
forums but only the internship with Rakshak Foundation has given me an 
opportunity to make my first move into actually contributing to the society, and 
much more than that, learn from the society. 
 
Rakshak Foundation is a non-profit organization headquartered in Santa Clara, 
California, which researches different public policy issues and creates awareness 
about them. They are dedicated to create an energized, informed and responsible 
citizenry. 
 
The vision and mission of the Rakshak Foundation was what attracted me to get 
involved with them. I was keen on doing a research internship and working with 
Rakshak Foundation was all I can wish for.  
Also, as an aspiring judge I believe that this was a fine opportunity to understand 
how policies are made, what obstacles do they face both in their making and 
implementing, how judiciary can stall or improve the progress of any policy 
measure and also the extent as well as importance of community support, 
particularly to a socially relevant legislation (such as COTPA, 2003). 

 

  



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 2  
  
 

Acknowledgements 

I extend my heartfelt gratitude to Rakshak Foundation for giving me an 

opportunity to be a part of its Summer Internship Programme 2012. 

First of all, I would like to express my sincere thanks to Shri Vinayak Mohan 

Prasad, who acted as my project manager. His rich experience in the area, valuable 

suggestions and feedback and able guidance was of great help. 

I would then like to thank my project coordinators Mr. Rohit Agarwal, Miss Tulika 

Jalan, Mr. Kunal Sharma and Mr. Braj kishor for being a source of constant support 

and help. 

I would also like to thank my fellow interns at Rakshak Foundation for all their 

valuable suggestions and ideas. 

I am grateful to Dr. Jagdish Kaur, Chief Medical Officer, Director-General of Medical 

Services, Ministry of Health, Government of India and Mr. Amit Yadav, legal 

consultant with Public Health Foundation of India for their valuable guidance. 

Last but not the least; I just can’t thank enough all the people who agreed to share 

their opinions during the survey with utmost sincerity, thus substantiating my 

research.  

I hope that the present endeavour is appreciated. 

 

 

  



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 3  
  
 

Contents 

LIST OF FIGURES ................................................................................................................................. 4 

LIST OF TABLES ................................................................................................................................... 5 

EXECUTIVE SUMMARY........................................................................................................................ 6 

1. INTRODUCTION .......................................................................................................................... 8 

1.1 BACKGROUND INFORMATION ............................................................................................................... 8 

1.1.1. Burden of Tobacco Use .................................................................................................. 8 

1.1.2. FCTC & COTPA, 2003 ...................................................................................................... 9 

1.1.3. Tobacco Control Legislation (COTPA, 2003) - The Evolution .......................................... 10 

1.1.4. COTPA, 2003- Journey from a Bill to an Act: ..................................................................... 11 

1.1.5. COTPA, 2003 ............................................................................................................... 15 

1.2 MAIN PROBLEMS, THEIR SCOPE AND IMPACT ON THE SOCIETY ..................................................................... 16 

1.3 GOALS AND OBJECTIVES .................................................................................................................... 18 

2. METHODOLOGY ........................................................................................................................ 19 

2.1 LITERATURE SEARCH .................................................................................................................. 19 

2.2  FIELD VISITS ............................................................................................................................ 19 

2.3  SURVEYS ................................................................................................................................ 19 

2.4  MEETINGS AND INTERVIEWS........................................................................................................ 19 

3. CURRENT NGO AND GOVERNMENT EFFORTS ....................................................................... 21 

4. RESULTS AND DISCUSSIONS .................................................................................................... 25 

4.1 FINDINGS FROM THE LITERATURE .................................................................................................. 25 

4.1.1 Smoke free areas and smoking zones ................................................................................... 25 

4.1.2. Ban near educational institutions ................................................................................. 28 

4.1.3. Pictorial health warnings .................................................................................................... 30 

4.2 FINDING FROM THE FIELDS AND IMPACT ON THE THEORETICAL FOCUS OF THE PROJECT....................................... 36 

4.3 GAP ANALYSIS................................................................................................................................. 37 

5. RECOMMENDATIONS, SCOPE AND STRATEGY FOR IMPLEMENTATION ............................ 39 

5.1 RECOMMENDATION, SCOPE AND STRATEGY ........................................................................................... 39 

6. SUGGESTIONS FOR FUTURE WORK ........................................................................................ 46 

7. CONCLUSION ............................................................................................................................. 47 

8. REFERENCES ............................................................................................................................. 48 

ADDITIONAL READINGS ................................................................................................................... 50 

APPENDIX A ....................................................................................................................................... 51 

APPENDIX B ....................................................................................................................................... 53 

 

 

 



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 4  
  
 

List of Figures 

 Figure 1: Prevalence of tobacco use in India. 

Source: GATS 2009-10 

 Figure 2: Current bidi-smokers and smokeless tobacco users who noticed 
health warnings and thought of quitting as a result. 
Source: GATS 2009-10 

 Figure 3: Current pictorial health warnings globally. 
Source: Tobacco control laws and initiatives in India 

 Figure 4: Anti tobacco mass media campaigns: highest achieving countries, 
2010. 
Source: WHO report on the global tobacco epidemic, 2011 

 Figure 5: Health warning labels about the dangers of tobacco, highest 
achieving countries, 2010. 
Source: WHO report on the global tobacco epidemic, 2011 

 Figure 6: Smoke free environments, highest achieving countries, 2010. 
Source: WHO report on the global tobacco epidemic, 2011 

 Figure 7: Monitor the prevalence of tobacco use, highest achieving 
countries, 2010. 
Source: WHO report on the global tobacco epidemic, 2011 

 Figure 8: Smokeless tobacco burden 
Source: Tobacco control laws and initiatives in India 

 Figure 9: World population covered by selected tobacco control policies 
since 2008 
Source: WHO report on the global tobacco epidemic, 2011 

 Figure 10: Tobacco use according to gender 
Source: GATS India 2009-10 

 Figure 11: Percent distribution of current users of smokeless tobacco 
according to their interest in quitting. 
Source: GATS India 2009-10 

 

 

 

 

 

 

 

 



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 5  
  
 

List of tables 

 Table 1: Key provisions and penalties in COTPA 2003. 

Source: Report on Tobacco control in India, 2004, Ministry of Health and 

Family Welfare. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 6  
  
 

Executive Summary 

The main objective of the study was to do an in-depth research of the evolution of, 

existing enforcement level of, loopholes present in and community support to 

COTPA 2003, particularly sections 4 (smoking zones and smoke free areas), 6 (ban 

near educational institutions) and 7 (pictorial health warnings), and come up with 

feasible recommendations to strengthen the same. 

The project report is introduced by a brief introduction about the burden of 

tobacco use in India and worldwide and national & international efforts to curb 

tobacco menace. It focuses on the evolution of COTPA, 2003 in the parliament as a 

bill in its nascent stage to its present form. Also, the project report further 

discusses about the problems which hamper the success of COTPA, 2003. One of 

the problems which have been given prime focus is the tobacco industry 

interference which was also the theme of this year’s World No Tobacco Day by 

WHO. 

The methodology used herein is both a mix of doctrinal as well as non-doctrinal.  

The report discusses about sections 4, 6, and 7 at a greater length; their evolution 

in the parliament, how the government stalled or helped the effective 

implementation of these provisions and related measures, and what else is 

required for a better compliance level. An important aspect looked into is the 

judicial intervention in the implementation of COTPA 2003 provisions. Judiciary 

has a crucial role to play in any socially relevant legislation and it has played same 

when it comes to COTPA, 2003. 

The report also highlights the current government and civil society efforts to 

establish a tobacco free society.  

The report incorporates the results of a field study and a survey which were 

undertaken in Bhopal in order to gauge the enforcement and compliance level and 

also community support to the provisions of COTPA 2003, particularly sections 4, 

6 and 7.  

After, intensive research and careful corroboration of field study results with 

theoretical review, report ended with few recommendations whose immediate 

implementation can be of great advantage to the tobacco control programme. 

These are: More frequent anti-tobacco mass media campaigns, monitoring and 

regulation of tobacco industries, 100 percent smoke free areas, new taxation policy 

keeping cigarettes and other tobacco products at par, more resources to be 

allocated for crop diversification strategies, comprehensive school and community 

based tobacco control programmes and many others, inter alia. 
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The report concludes with putting great emphasis on community mobilization as 

the most important factor for success of any socially relevant legislation. 
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1. Introduction 

 

1.1 Background Information  

 

1.1.1. Burden of Tobacco Use: Historically speaking, use of 

tobacco in one form or the other can be traced back to the 16th 

century.  However, it took nearly four centuries for the world to 

identify the life-taking diseases like cancer of different forms, 

various respiratory & cardiovascular diseases and many birth 

defects caused by the consumption of tobacco. 

 
Tobacco continues to kill nearly 6 million people each year. 
About 6 lakh non-smokers die due to exposure to tobacco 
smoke. Most of these deaths occur in low and middle-income countries. If current 
trend continues, by 2030 more than 8 million people will die every year across the 
globe, with 80% of these living in low and middle-income countries.  
 
India is the third largest producer, second largest consumer and fifth largest 
exporter of tobacco in the world. In India, the high prevalence of tobacco 
consumption remains one of the major challenges to the health and wellbeing of its 
citizens. India is termed as the oral cancer capital of the world and more than 90% 
of the oral cancers are due to tobacco use here. Each year more than 900,000 lakh 
people die as a result of tobacco use in India. Global Adult Tobacco Survey (GATS) 
2009-2010 reveals that 14% of the population above 15 years of age currently 
uses smoking tobacco and 25.9% uses smokeless tobacco. 
The prevalence of tobacco use ranges from the highest of 67% in Mizoram to just 
9% in Goa.  Among smoking tobacco products, bidi (9%) is used most commonly 
followed by the cigarette (6%) and the hookah (1%). 
 
(Figure 1) Prevalence of tobacco use in India 

Source : Global Adult Tobacco Survey 2009-10 

. 
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The Planning Commission says that revenue collected from tobacco products 
annually in India is $1.62 billion (largely coming from taxation of cigarettes), while 
the annual direct health cost of three tobacco-related diseases (cancer, coronary 
artery diseases and chronic obstructive lung diseases) is $6.32 billion. This is a 
serious cause of concern as it leads to substantial diversion of resources. 
 
Families of tobacco farmers often pay a high price for cultivating tobacco. As it is a 
labour intensive crop – children drop out from school and mothers neglect their 
homes. Additionally, every tobacco season, workers fall ill during the processing 
period with an occupational illness known as green tobacco sickness, and have to 
spend money on health care.1 
Most people working in the bidi industry are below poverty line. In bidi 
manufacturing, more than three-fourth of the workers are women. It is estimated 
that a 10% of all female workers and 5% of all male workers are children below 
fourteen years of age. 
Tobacco cultivation also causes pollution, soil degradation and deforestation. 
 

 

1.1.2. FCTC & COTPA, 2003:  Seeing the negative impacts of 
tobacco on such a wide scale and considering the gravity of the situation, member 
nations of the WHO negotiated and adopted the first public health treaty – the 
Framework Convention on Tobacco Control (FCTC) – in 2003. India was the eighth 
country to ratify the treaty on 5th February 2004. WHO FCTC as of May 2011 has 
173 Parties making it one of the most rapidly embraced treaties in United Nations 
history. 
 
The WHO FCTC is a legally binding global treaty that provides the foundation for 
countries to implement and manage tobacco control programmes in order to 
address the challenges posed by the tobacco epidemic. It addresses the need to 
reduce both demand for and supply of tobacco. 
 
To counter the tobacco pandemic, and parallel to this treaty, India adopted a 
comprehensive tobacco control law i.e. the Cigarettes and Other Tobacco Products 
(Prohibition of Advertisement and Regulation of Trade and Commerce, Production, 
Supply and Distribution) Act, 2003 (COTPA, 2003). Though the national law came 
into force on May 1, 2004 and the Treaty obligations got effective from February 
27, 2005, the later developments in COTPA may be attributed to India's 
commitment to implement the Treaty.  
 
In terms of tobacco control legislation in India, a beginning was made in the form 
of the Cigarettes Act, 1975. A marked improvement, however, was made under 
COTPA as it not only included cigarettes but also brought all other forms of tobacco 
products (both smoking and smokeless) under the realm of legislative control.  
 
The long gap between the Cigarette Act, 1975 and COTPA, 2003 can be attributed 
to the absence of a coordinated and consolidated anti-tobacco lobby in the country. 
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1.1.3. Tobacco Control Legislation (COTPA, 2003) - The 
Evolution: After realizing the magnitude of  tobacco epidemic, the Union 
Government took the first step in tobacco control legislation in 1975, with the 
promulgation of the Cigarette Act, (Regulation of Production, Supply and 
Distribution), 1975. The raising international awareness about the tobacco menace 
and civil societies and media asking for more stringent public policy measures on 
the issue led government to think on bringing out a comprehensive anti-tobacco 
law. 
In 1991, the ministry of Health and Family welfare (MoHFW) convened a ‘National 
Conference on Tobacco or Health’, which concluded with the recommendation of 
having a national tobacco control legislation. 

After approval by the Committee of Secretaries on 10th August, 1992, the proposal 
was submitted to the Cabinet, which at its meeting held on 24th September, 1993 
approved the proposal for drafting a Bill in this regard. 

In February, 1995, the Parliamentary Committee on Subordinate Legislation (10th 
Lok Sabha) examined the rules and regulations framed under the Cigarettes 
(Regulation of Production, Supply and Distribution) Act, 1975.  The Committee 
during its deliberations took cognizance of the fact that the Ministry of Health and 
Family Welfare was in the process of bringing out a comprehensive legislation on 
tobacco control.  The Committee in its 22nd Report presented to the Lok Sabha on 
22nd December, 1995 made a series of recommendations. 

These recommendations can be now seen in COTPA 2003 as concrete provisions 
except for a few.  

These recommendations were examined by a Coordination Committee comprising 
representatives from the Ministry of Commerce, Agriculture, Labour, Information 
and Broadcasting, Indian Council of Medical Research and NCERT.  While most of 
the Ministries agreed with the recommendations, the Ministry of Labour was of the 
view that the adverse impact of such legislation on the livelihood of labour force 
involved in tobacco production, processing and marketing could not be ignored.2  

On the basis of these suggestions, the Ministry of Health and Family Welfare 
introduced the Tobacco Control Bill in the Rajya Sabha on 7 March 2001, after 
obtaining the approval of the Central Cabinet on 6 February 2001.  
 
Further impetus was provided by the executive orders passed by the central 
government and subsequent actions taken by governments of Delhi, Tamil Nadu, 
Assam, West Bengal and others enacting smoke free laws and governments of 
Maharashtra, Madhya Pradesh, Goa and Bihar banning production and sale of 
gutkha and paan masala during 1996-2004 and most importantly, ruling of the 
Apex court in 2001 mandating all public places to be smoke free. 
The extract of this significant judgement says: 
“Fundamental right guaranteed under Article 21 of the Constitution of India, inter 
alia, provides that none shall be deprived of his life without due process of law. 
Then why a non-smoker should be afflicted by various diseases including lung 
cancer or of heart, only because he is required to go to public places?” 
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However, as easy as it may look, all this was faced by fierce opposition from 
tobacco industry and the proposal was deferred in 1995 through the appointment 
of a committee to evaluate the economic impact of tobacco control. After the 
Committee commenced its work, the tobacco industry utilized its political 
influence to have the Committee reconstituted, increasing the quantum of 
representation for the tobacco industry and its supporters. This was, however, 
mounted by efforts from civil society and specially the youth groups and judicial 
verdicts in favour of tobacco control. 
 

1.1.4.  COTPA, 2003- Journey from a Bill to an Act: On 12 April 
2001, the Bill was referred to the Parliamentary Standing Committee on Human 
Resource Development. The Committee held eight sittings in all, to consider and 
finalize its report on the Bill. 
 

The salient features of the new draft Bill were as follows: 

 Total ban on advertising of cigarettes and other tobacco products. 
 Prohibit sponsorship of sports and cultural events, either directly or 

indirectly. 
 Ban on sale of tobacco products to minors. 
 Prohibit smoking in public places 
 To make rules for the purpose of prescribing the contents of the specified 

warnings, the languages in which they are to be displayed, and displaying 
the quantities of nicotine and tar contents of these products. 

It was seen as a significant measure to promote healthier lifestyle and protect the 
right to life enshrined in the Constitution. 

At its first meeting held on 30th May, 2001 the Committee discussed the Bill in 
general and sought clarifications on various allied aspects from the Secretary, 
Department of Health, Ministry of Health and Family Welfare. It also invited 
memoranda from individuals/organizations/institutions etc. interested in the 
subject matter of the Bill. 

The Committee received 55 memoranda containing suggestions and comments on 
various provisions of the bill. Besides hearing the views of the Department of 
Health, the Committee also held interactions with other Departments/Ministries 
likely to be involved, directly or indirectly, in the implementation of various 
provisions of the proposed Bill or likely to be affected after the Bill comes into 
force.  

The Committee finally adopted the report at its meeting held on 2nd November, 
2001. 

The recommendations/observations of the Committee with regard to the principal 
changes proposed in the Bill are given below: 

Legislative competence of Parliament relating to the Bill: As per clause 1(2) of the 
Bill, it was to extend to the whole of India in respect of cigarettes alone. Provisions 
relating to other tobacco products were to be made applicable, in the first instance, 
to the States of Goa, Punjab, Uttar Pradesh and West Bengal, which have adopted 
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the proposed legislation in pursuance of Article 252(1) of the Constitution and also 
to the Union Territories. Provisions relating to other tobacco products  was to be 
made applicable to the other States only after they adopt this Act by a Resolution 
passed in that behalf in pursuance of Article 252(1).   

During the course of deliberations, one view point which emerged was that when 
Parliament is competent to legislate on cigarettes, it should be equally competent 
to legislate on other tobacco products, both being health hazards.  It was pointed 
out that the proposed legislation seemed to be discriminatory in nature because of 
its restricted applicability in respect of tobacco products when compared with 
cigarettes. Where tobacco in other countries is synonymous with cigarettes, in our 
country bulk of tobacco consumption, is in the form of beedis and chewing 
tobacco/gutka etc. 

Secretary, Department of Health informed the Committee that legal opinion in this 
regard was obtained from the Ministry of Law, Justice and Company Affairs. 

However, one of the witnesses, who appeared before the Committee in its meeting 
held on 3rd July, 2001 advocated that Parliament has given the Union jurisdiction 
over all tobacco products by virtue of section 2 of the Tobacco Board Act, 1975. 

Committee's attention was also drawn to the Supreme Court Judgement in the case 
of ITC and Others Vs. State of Karnataka and Others [1985 (Supp) SCC 476] 
whereby Supreme Court ruled  that the entire tobacco industry stands under the 
control of Union as a consequence of the Tobacco Board Act, 1975. 

The Department of Legal Affairs, however, in its opinion dated 24th August, 2001 
stated as under:- 

“Tobacco Board Act, 1975 was enacted to bring development of the tobacco 
industry under the control of the Union....  All the objectives of the present Bill are 
not covered by the Tobacco Board Act, 1975. Therefore, the Bill seeks to extend the 
proposed law only to those States, namely, Goa, Punjab, Uttar Pradesh, West 
Bengal in the first instance.” 

The Department of Legal Affairs opined that whether Parliament’s jurisdiction may 
be extended by making a separate declaration under entry 52 of the Union List for 
the whole of India in respect of other tobacco products was a matter of policy. 
According to the Department, in that event it would also had been advisable to 
utilize the resolution “Tobacco and Health” passed by World Health Assembly in 
May, 1986. The resolution enabled the Parliament to make law for the whole or 
any part of territory of India for implementing any treaty, agreement or 
convention with any country or countries or any decision made at any 
international conference, association or other body in order to control tobacco. 

The Committee showed its discontent on not taking into account the Supreme 
Court Judgment and World Health Assembly Resolution while deciding the 
legislative competence of Parliament.  

The Committee felt that the Bill made discrimination between cigarettes and other 
tobacco products and also discriminated amongst their users. The Committee, 
therefore, asked the Secretaries to submit a draft of the clause enabling Parliament 
to legislate on all tobacco products, for its consideration. 
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Specified Warning: As per clause 6(1), indication of specified warning had been 
made compulsory on every package of cigarettes or any other tobacco products. 

The Committee recommended the mandatory depiction of any pictorial warning 
for the convenience of illiterate or semi literate consumers. 

Indication of nicotine and tar contents: As per clause 6(5), indication of nicotine 
and tar contents had been made compulsory for cigarettes.  However, it exempted 
other tobacco products from this requirement. The Committee apprehended that 
by requiring only cigarettes to declare nicotine and tar contents would create the 
impression that other tobacco products do not contain such substances and are, 
therefore, less harmful. 

It was, therefore, recommended that printing of nicotine and tar contents as well 
as maximum permissible limit thereof on packets and cartons of all tobacco 
products be made compulsory.    

Penalty: Clause 15 provided for penalty not exceeding five times the value of the 
package of cigarettes or of any other tobacco products or Rupees one thousand 
whichever is more where specified warning or indication of contents of nicotine 
and tar was not contained on package of cigarettes and other tobacco products. 
Clause 20, for the same offence, prescribed imprisonment for a term which may 
extend to three years or with fine which may extend to one lakh rupees or with 
both in the case of first conviction and imprisonment for a term which may extend 
to three years or with fine which may extend to two lakh rupees or with both in the 
case of second or subsequent convictions.   

The Committee, therefore, recommended that these two clauses be combined 
together.  The Committee also found that punishment for both the producer and 
the seller is the same.  In this connection, the Committee noted that cigarettes and 
other tobacco products come to the retailer for sale in the package form. Thus, the 
main responsibility for ensuring the specified warning and/or indication of 
nicotine and tar content on the package of cigarettes and other tobacco products is 
that of the producer or manufacturer and not the seller.  Moreover, a seller of these 
products is generally a poor and illiterate or semi-literate person who does not 
possess the capability to read and understand. The Committee, therefore, was of 
the opinion that there should be different penalties for 
producers/manufacturers and sellers of cigarettes and other tobacco products. 

Clause 22 provided punishment for advertisement of tobacco products.  As per this 
clause a person shall be punishable with imprisonment for a term which may 
extend to three years or with fine which may extend to one lakh rupees for 
contravening this provision in the case of first conviction.  For the second and 
subsequent conviction the penalty would be imprisonment upto three years or 
with fine which may extend to Rs. two lakhs or both.   

The Committee observed that punishment prescribed in clauses 20 and 22 were 
excessive and disproportionate when compared to penalties prescribed for much 
more serious offences. Thus, the Committee recommended reviewing these 
provisions. 
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Ban near educational institutions: The Committee felt that sale of cigarettes and 
tobacco products should be completely banned within a radius of five hundred 
yards of educational institutions and therefore, recommended making a suitable 
provision to this effect in the Bill.   

Import Duty: The Committee showed concern about domestic cigarette industry 
suffering heavily due to the present import policy of the Government.  The 
Committee noted that as per the WTO resolution a maximum import duty of 150% 
can be levied on cigarettes. However, in India the then import duty on cigarette 
was only 35% which was adversely affecting the domestic cigarette industry.  

The Committee, therefore, recommended that the import duty on cigarettes be 
increased to the maximum admissible level so as to discourage its use on the one 
hand and prevent the country from becoming the dumping ground of foreign 
cigarettes on the other.  

Smoking zones: The representatives of the Federation of Hotel and Restaurant 
Associations of India voiced their reservations about ban on smoking in 
restaurants as envisaged in the proposed Bill.  Their contention was that such a 
move would adversely affect the hotel industry as there was likelihood of decrease 
in the number of persons visiting hotels and restaurants.  The Federation 
suggested to the Committee that a suitable provision could be incorporated in the 
Bill providing for segregation of smoking and non-smoking areas in a restaurant 
which had a seating capacity of fifty persons or more.   Similarly, a provision could 
be made for demarcating smoking and non-smoking zones in hotels which have a 
capacity of fifty rooms or more. Representatives of ASSOCHAM (Associated 
Chambers of Commerce and Industry of India) and CII (Confederation of Indian 
Industry) also advocated flexibility in deciding smoking and non-smoking areas in 
Airports besides hotels and restaurants.  

The Committee having considered the issue in its entirety recommended that a 
suitable provision be incorporated in the Bill so as to provide for segregation of 
smoking and non-smoking area/space in hotels/restaurants having a seating 
capacity of 30 persons/30 rooms and also in airports. 

The Committee also felt that the Ministry of Information and Broadcasting can play 

a very effective role by developing ad films highlighting the ill-effects of tobacco 

consumption and broadcasting and televising them on different channels on a 

regular basis.  Besides this, students in schools and colleges also need to be 

educated through their curriculum as this section of society is considered to be the 

most vulnerable. 

The recommendations of the Parliamentary Standing Committee were considered 
by the Union Cabinet on 19 February 2003. The Cabinet approved all the 
recommendations, with modification that the proposed ban on the sale of tobacco 
products may be within a radius of 100 yards (not 500 yards) of educational 
institutions. 
Accordingly, the proposed amendments to the Tobacco Control Bill, which was 
pending in the Rajya Sabha, were taken up for consideration on 9 April, 2003 and 
were passed on the same day. Subsequently, the Lok Sabha also passed the Bill and 
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it became an Act of Parliament after receiving the assent of the President on 18 
May 2003. 
 

 

1.1.5. COTPA, 2003: COTPA, 2003 was a result of more than a 

decade of consultation. Below is a table showing key provisions of COTPA, 

2003(before any amendments) with penalties for the contravention of the same: 

(Table 1) Key provisions and penalties in COTPA, 2003  

 

Source: Report on Tobacco control in India, 2004, Ministry of Health and Family Welfare.  

My research paper, significantly, will be dealing with three aspects: 

Smoke-free areas and smoking zones (section 4 and other related sections, if any). 

Ban on sale of tobacco products near educational institutions (section 6 and other 

related sections, if any). 

Pictorial health warnings (section 7 and other related sections, if any). 
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1.2 Main Problems, their scope and impact on the society 

All the notified sections of COTPA have been implemented in the entire country. 
Implementation however, is a state subject and enforcement has not been strict or 
uniform across the country. Part of it is due to specific weaknesses in COTPA 
provisions, many of them because of lobbying and litigation by the tobacco 
industry, and part, due to laxity in enforcement.3  
 
The tobacco epidemic continues to thrive and rather, expand because of ongoing 
tobacco industry marketing and the extreme addictiveness of tobacco that makes it 
difficult for people to stop smoking once they start. Curbing tobacco epidemic is 
the need of the hour because of its grave social, economic, environmental and 
health related consequences as already mentioned. 
 
Although India valued the revenue and employment generating tobacco industry, it 
came up with a far-reaching tobacco control legislation in 2003.  India also played 
a key role during WHO FCTC negotiations. All this showed a steely resolve on 
Indian government’s part. 
COTPA was enacted with a view of eliminating 
tobacco menace. The act aimed to ensure that 
effective protection is provided to non-smokers 
from involuntary exposure to tobacco smoke and 
to protect young children and young people from 
being addicted to the use of tobacco. The basic 
purpose of the act was to discourage the use of 
tobacco and impose progressive restrictions for 
the same so as to protect public health as enjoined by article 47 of the constitution. 
 
However, after that the attitude of government turned lukewarm and thus tobacco 
control as a priority slipped down the ladder. 
 
On a close observation we see a lot many problems which acted and still act as 
barriers to the success of COTPA.  
 
Legislation related: Legislation lies at the very heart of any effective tobacco 
control program. The role of legislation is to institutionalize the program and 
define mechanisms for protection of rights and promote social awareness as a 
vehicle of social change. COTPA is a well-drafted legislation in many aspects; 
however, there are certain major loopholes present. One of the areas which need a 
thorough review is the provision related to smoking zones. 
Another area of inadequate legislation has been faulty taxation policy that taxes 
cigarettes much more highly than other tobacco products. This gives a false 
impression to users that other tobacco products are less dangerous than cigarettes 
which is untrue.  
Also, there is a lack of uniformity in rules and restrictions among different States 
and Union Territories.  
Government, lately, has abused the process of law to cater the needs of the giant 
tobacco industry. The aim of COTPA was to create progressive restrictions, which 

Indian Government delegation 
fetched an Orchid award because 
of their progressive stand in the 
second round of WHO FCTC 
negotiations. 
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the government totally seems to have forgotten when it comes to pictorial health 
warnings. These were subsequently diluted and delayed by government 
notifications.  
 
Implementation-related: Lack of complete information and awareness of the Act 
and the harms caused by tobacco, cultural acceptance of tobacco use, lack of 
political support, corruption, prevalence of high rates of tobacco use among policy 
implementers and media personnel, lack of follow-up action to implementation 
and less priority for tobacco control are noted barriers for implementation of 
COTPA. Lack of sensitization and awareness of law’s requirements among key 
stakeholders including officials from the concerned ministries and state 
governments also encumber implementation of the law.4 
 
Judiciary related: Industries file vexatious suits to curb tobacco law which 
ultimately impede the speed of implementation because of the lengthy 
proceedings. A pro-active judiciary is the need to achieve and implement, 
effectively, tobacco control as envisaged by national and international obligations 
which, although, is present (can be seen by judicial verdicts favouring tobacco 
control initiatives) but has to be more assertive and innovative in its approach.  
 
All the three categories of obstacles when combined with a few others, have led to 
many problems and delays in the successful compliance of COTPA, 2003. 
 
Provisions concerning prohibition on access of tobacco products to minors were 
notified in 2004. However, the ban on sale within 100 yards of educational 
institutions was only made effective in 2009.  
Still now there are no set guidelines for vendors to establish the age of their young 
customers and it seems difficult to remove tobacco vendors from the immediate 
vicinity of educational institutions. 
 
Selfish and shameless actions of the tobacco industries and at the same time lack of 

opposition to the same have been the major reasons for 

the setback of such a significant public health measure. 

Tobacco companies run a comprehensive secret 

campaign to defeat legislation since an effective 

tobacco control is antithetical to their interests. They 

are among the largest contributors to politicians’ 

election campaigns and to political parties. Such 

favours deter the government from formulating 

stringent anti-tobacco laws. 

Tobacco industries also give grants to universities and 

research scientists. To reduce their own visibility, 

manufacturers usually oppose legislation by working through surrogates. This 

includes mobilizing and funding opposition from growers, sellers, smokers and 

others. They may bring costly and time-consuming legal actions to challenge the 

The Indian Tobacco Company 

(ITC) made the following donations to 

political parties in 2011:  

Congress ~ Rs 3 crores; BJP ~ Rs 2.50 

crores; Samajwadi Party ~ Rs 0.42 

crores; Rashtriya Janata Dal ~ Rs 0.33 

crores; DMK ~ Rs 0.22 crore; Shiv 

Sena ~ Rs 0.17 crore and NCP ~ Rs 0.14 

crore; according to the tobacco 

major’s annual report. 
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legislation. For example, in an attempt to halt the adoption of pictorial health 

warnings on packages of tobacco, the industry recently adopted the novel tactic of 

suing countries under bilateral investment treaties, claiming that the warnings 

impinge the companies' attempts to use their legally-registered brands.5 

Apart from all this there are various other gaps in current tobacco control efforts 
which are further deepened by issues like encouragement to the tobacco industry, 
insufficient counter advertisements and a lack of mechanisms for speedy and 
efficacious judicial remedies.  
 

 

1.3 Goals and Objectives 

The key objectives for developing this report are: 
 Understanding and analyzing the way Tobacco control law has evolved in 

India in the parliament. 
 Monitoring the working gap between law and its enforcement, particularly 

in such a socially relevant legislation. 
 Focusing on the evolution and implementation of sections 4, 6 and 7 of 

COTPA through literature review and undertaking an observational study 
and a survey to gauge enforcement level of the same. 

 Studying how the judicial action has helped improve or stall the 
implementation of the above-mentioned sections of COTPA. 

 Analyzing the social, political and economic issues trying to curb the law, 
particularly the tobacco industry interference. Also, coming up with 
suggestions and recommendations to strengthen the law. 

 
The ultimate goal is to disseminate the study among policymakers and 
stakeholders in order to help them strengthen the existing tobacco control law and 
assure strict observance and compliance with the same. 
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2. Methodology 

The methodology used herein was a combination of both doctrinal and non-
doctrinal research i.e., search and study of literature, as well as personal 
communication with legal advocates working to promote tobacco control  
combined with an observational study and interviews undertaken to corroborate 
the actual compliance level of sections 4, 6 and 7. 
 

2.1 Literature Search 

Available studies, research papers, literature, reports, judgments and other 
primary and secondary sources of information (published and unpublished) were 
reviewed to inform the status of evolution and implementation of COTPA, 2003. 
Internet and web-based research was extensively used. 
The reviewed literature gave a sound background of the Indian tobacco control law 
and its evolution, government and non-government efforts towards achieving the 
“tobacco-free” goal, the existing compliance level and recommendations so as to 
strengthen the law and other measures for tobacco control. It helped put forth 
effective and recognized strategies to implement the tobacco control law in the 
country in a better way. 

 

2.2  Field Visits 

An observational study was undertaken in Bhopal in order to gauge the 
compliance and enforcement level, particularly keeping in mind sections 4 and 6 of 
COTPA 2003. It was useful in examining the actual functioning of these provisions 
and ascertaining the course of reform. 
 

2.3  Surveys 

A survey was also conducted, primarily focusing sections 4 and 7, and was 
administered as a questionnaire on a personal basis (telephones, e-mails and social 
networking sites, as a way of communicating and administering the survey, were 
also used apart from personal meetings to gather the responses from the 
respondents). It corroborated the theoretical research done and thus gave a better 
understanding of the actual scenario of tobacco control efforts, particularly with 
regards to the above-mentioned provisions. 
 

2.4  Meetings and Interviews 

 

With your mentor: All the interactions were either through mails or through 

telephonic conversations. 
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With others*: Only this table 

Date Name Designation  Institution Topic of 

Discussion 

12th June Dr. Jagdish 

Kaur 

Chief 

Medical 

officer 

Ministry of 

Health 

Government 

efforts for 

tobacco 

control. 

9th July Mr. Amit 

Yadav 

Legal 

Consultant 

Public 

Health 

Foundation 

of India 

Evolution of 

anti-tobacco 

law and 

legal 

advocacy for 

promotion 

of tobacco 

control 

 

Please refer Appendix A for details* 
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3. Current NGO and Government Efforts 

 
Current government efforts: Government, from time to time, come up with 
notifications, regarding rules and regulations to supplement the provisions of 
COTPA, 2003 and make them more effective. 
The most recent notifications have been with regards to new pictorial warning 
boards at points of sale which aims to increase compliance with section 6 and 
stronger pictorial health warnings on tobacco products.  
 
The Ministry of Health and Family Welfare, Government of India, as an express 
commitment to implement the WHO FCTC obligations, adopted the National 
Tobacco Control Programme (NTCP) under the 11th Five Year Plan of 2007-12. 
The Cabinet Committee on Economic Affairs (CCEA) on 28th January 2010 
approved the programme. 
 
NTCP aims at increasing awareness of the community about the harmful effects of 
the tobacco use, make the public aware of the provisions under COTPA, establish 
tobacco product testing labs and also provide baseline estimates of tobacco 
prevalence and status of implementation of the Tobacco Control Law. The key 
components include setting up of a National Regulatory Authority, State Tobacco 
control cells, district tobacco control cells & tobacco cessation centres and 
designing school health programmes. It strives to mainstream the programme 
components under the overall framework of National Rural Health Mission 
(NRHM), to ensure effective implementation of tobacco control strategies with no 
additional costs. The components of the NTCP at the National level cover the entire 
country while the pilot phase will focus on 42 districts of 21 States. 
 
Till now, twenty tobacco cessation centres have been established under the aegis 
of NTCP across the country and the government is planning to come up with a 
tobacco cessation centre in each district. 
 
To regularly monitor NTCP at state and sub-state level, various tools have been 
devised to report violations and action taken on COTPA provisions: 
• Steering Committees under Section 5 of COTPA were constituted at the national, 
state and district level to monitor violations and take cognizance of violations. 
• Regular review meetings for NTCP were undertaken at the national and regional 
level with support from Government of India-WHO Tobacco Free Initiative and the 
UNION. 
• A Toll-Free National Helpline (24x7) (1800-110-456) in collaboration with 
WHO was widely publicised to encourage reporting of violations.  
During the working on this paper, an RTI was filed to the Ministry of Health and 
Family Welfare and one of the questions was regarding the number of violations 
being reported every year since the time of its inception. The reply stated that in 
2009, the reported violations were 240; in 2010, they were 364; in 2011, they 
were 605 and till 31st May 2012, the reported violations reached to 485. Thus, 
there has been an increase every year in reported violations which is a clear 
indicator of masses getting aware of the provisions of the act and vigilant of any 
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violations and also the toll-free number being publicized to encourage people. 
(However, in absolute sense, the number is very low)  
• A process of regular feedback to states was established with follow up on action 
taken by the relevant authorities. 
 
However, lack of a consistent monitoring mechanism and dedicated manpower for 
NTCP at the national and state level acted and still act as major barriers. 
 
In collaboration with the World Lung Foundation, the Government of India started 
in 2009, the first ever mass media campaign highlighting the harmful effects of 
smokeless tobacco use. It was aired in 11 local languages. It was evaluated as one 
of the many successful mass media campaigns embarked by any country and most 
smokeless tobacco consumers were effectively reached through it, especially by 
the campaigns run on television. 
Another phase of this campaign was aired at national level in 2011 in 16 local 
languages. It was again successful in capturing the attention of the masses and 
generated considerable media coverage. 
Latest is the launch of music video ‘Life Se Panga Mat Le Yaar’ sung by singer 
Shaan. The campaign ‘Life Se Panga Mat Le Yaar’ is being aired on major radio 
stations like Radio Mirchi, Radio City, BIG FM and Red FM across India from 
January 28 2012. Unveiling of the music video on popular national television 
channels like MTV, Sab TV, UTV Bindass and 9XM has begun from 1st February 
2012.6 
 
COTPA, 2003 only talks about regulating tobacco products and in no way talks 
about banning them. The main objective of COTPA was to protect non-smokers 
from involuntary smoke exposure and therefore prohibited smoking in public 
places. This created awareness among people regarding dangers of smoking but 
tobacco products like Gutkha and others were left. Thus, from regulating the 
smoking tobacco industry, focus shifted to the smokeless tobacco industry which 
grew unchecked. Food Safety and Standards Authority, a statutory body under the 
health ministry to handle food related issues prohibited sale of tobacco and 
nicotine in any food products including gutkha under a new regulation called Food 
Safety and Standards (Prohibition and Restriction on sales) Regulations, 2011 
which came into force on 5th August, 2011. This was definitely a big step towards 
achieving a tobacco-free society. Many states following these regulations banned 
chewing tobacco, Madhya Pradesh being the first one. However, poor compliance 
and enforcement level still act as a bottleneck.  

State governments also in order to reduce the tobacco consumption have 
increased the VAT on cigarettes. These include states of J&K, Gujarat and Andhra 
Pradesh. Many others are also planning to follow the same path. Rajasthan in its 
recent budget has proposed to double the VAT on cigarettes to 40%. 

Many states have declared their cities and districts as smoke free (Budgam, first 
smoke free district in J&K in January 2012). 
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Current NGO efforts: Many of the achievements in the area of tobacco control are a 
result of legal advocacy by the civil society. Legal advocacy, thus, has come to be 
seen as an effective tool for implementing anti-tobacco strategies. All the recent 
developments in the area of COTPA have been majorly through judicial verdicts in 
favour of civil society. To quote an example new and stronger picture health 
warnings have been implemented through continuous civil society pressure 
despite delay and challenges by industry and vested interests (PIL filed by Health 
for Millions Trust, a sister concern of Voluntary Health Association of India very 
significant with regards to this matter). 

Tax advocacy by NGOs has proved to be a big success with taxes increased on 
tobacco products in 11 states. 
 
Due to persistent efforts by the civil society, many cities and districts have been 
declared smoke free by respective state governments (One example is Budgam in 
J&K). Also, Sikkim is the first smoke-free state. 

The Kendriya Vidyalaya Sangathan (KVS), an autonomous body under the Ministry 
of Human Resource Development, Government of India, with 1087 schools and 
approximately 10, 58,450 students and 49,286 employees under its ambit, has in a 
landmark order directed its schools across India, to make their campuses and 
surroundings 'tobacco-free' following a request letter from HRIDAY, an NGO 
supported by AIIMS.7  

A very crucial step has been the launch of a National Tobacco Cessation Quit Line, 
1800-22-77-87, in May by a combined effort of a tobacco cessation products 
manufacturer and the Tobacco Intervention Initiative (TII) centre of the Indian 
Dental Association (IDA). A dedicated team runs the helpline in Mumbai. Queries 
by tobacco addicts are addressed in Hindi, Marathi, Gujarati, Bengali and English. 

Voluntary Health Association of India, an NGO, is presently implementing a 
comprehensive tobacco control programme in Delhi and across 9 states of India to 
strengthen the anti-tobacco movement in the country. This includes policy and 
media advocacy, research, capacity-building, formation of national and state level 
resource centres with help lines, lobbying with enforcement agencies, reporting of 
legislative violations, forming smoke-free zones and development of advocacy 
materials.8 

As a result of regular advocacy efforts of UP VHA, the State Government has 
recently passed an order banning consumption of gutka in the UP SRTC buses. The 
order also mandated display of signages inside buses with a provision for penalty. 
Tripura VHA is working with the State Tobacco Control Cell and Agartala Municipal 
Council to make Agartala a smoke-free city. Various initiatives have been launched, 
including advocacy with political leadership, training of enforcement officials, 
press meets and public awareness activities. More than 2200 signages have been 
put up across the city and all tobacco advertisements have been removed 
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‘Voice of Victims’ is yet another initiative by VHAI and some other NGOs to support 
the cause of tobacco ban. Victims of diseases such as cancer due to smokeless 
tobacco narrate their stories to ministers, bureaucrats and politicians invited at the 
sessions.   

VHAI is also conducted a mapping exercise to understand the current status of 
implementation of tobacco control laws in different settings, identifying the gaps & 
challenges associated with it to come out with specific recommendations for 
effective implementation of the law so as to ensure smoke free public places. This 
exercise was carried out in 13 districts of 9 states. Data collected has been 
analyzed and the final report is due to be released shortly. 

Training of staff, consultants and state/district focal points under NTCP was also 
supported by the UNION and John Hopkins School of Public Health (USA). 

There are other NGOs and organizations like Public Health Foundation of India and 
Cancer Aid Society which are also working towards achieving the goal of tobacco 
control and have been successful to a considerable extent. 
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4. Results and Discussions 

 

4.1 Findings from the literature 

4.1.1 Smoke free areas and smoking zones 

 

Second hand smoke kills nearly six lakh people annually across the globe.  Of all 

these deaths, 31% occur among children and 64% occur among women.9 GATS 

2009-10 India shows that 29 percent of adults who visited any public place were 

exposed to second-hand smoke (SHS). This is a serious cause of concern as passive 

smoking is now known to be a sufficient risk to justify measures to protect the 

non-smokers. 

It was because of this reason that WHO FCTC incorporated article 8 which required 
the parties to adopt and implement measures to provide for protection from 
exposure to tobacco smoke in indoor workplaces, public transport and indoor and 
other appropriate public places. 
The guidelines adopted to implement the article effectively specially emphasized 
on legislation as a tool to protect people from exposure to tobacco smoke. 
Reason being that smoke free policies not just protect the non-smokers from 
unwanted and harmful tobacco-smoke but also are very effective in creating 
awareness about the harmful effects of second hand smoke amongst both non-
smokers as well as smokers. In Scotland, comprehensive smoke-free legislation 
enacted in 2006 resulted in an 86% decrease in the concentration of airborne 
particulate matter in pubs10 and a 39% reduction in salivary cotinine levels among 
adult non-smokers11. It has been found that people who work in environments 
with smoke free policies are nearly twice as likely to quit smoking as those in 
worksites without such policies.12 

Knowing that smoking is banned in public places can itself create awareness 
depending on the coverage extended by media and the implementing agencies 
reaching out to the public. In a cross-sectional study conducted in Tamil Nadu, it 
was found after a survey among 127 health providers that, 94% of the smokers 
and 83% of the nonsmokers were aware of the proposed ban on smoking at public 
places and 50% of the smokers and 69% of non-smokers wanted the ban to be 
implemented. It was also reported that 43.8% of the smokers and 52.3% of the 
non-smokers were confident that the ban on smoking in public places will be 
effective. 
 

India enacted COTPA, 2003 with the basic aim of protecting non smokers, 
especially, children and women. Section 4 prohibited smoking in public places. 
Section 3(l) defined “public place” as - any place to which the public have access, 
whether as of right or not, and includes auditorium, hospital buildings, railway 
waiting room, amusement centers, restaurants, public offices, court buildings, 
educational institutions, libraries, public conveyances and the like which are 
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visited by general public but does not include any open space. However, it includes 
open spaces like railway stations, bus-stops and others. 
Section 21 provided punishment for contravention of section 4 with fine which 
may extend to two hundred rupees. 
 
What is interesting is, the exception under section 4 which allows a physically 
segregated smoking area in the following places: 

 Airport. 
 Hotels with 30 or more rooms. 
 Restaurants with 30 or more seats. 

 
The reason behind this step is already given under 1.1.3 in this report. However, 
the rationale for continuing with this provision cannot be understood. It has been 
proved that there is no safe level of exposure to tobacco smoke and only 100% 
smoke-free environments can protect the health of people from the harmful effects 
of second-hand tobacco smoke. 
Also the argument given by the hospitality sector that such a policy would bring 
losses to their business has also got very little merit. Among hospitality industry 
economic indicators in Massachusetts13, no economic harm to bar and restaurant 
businesses reported in the mid-sized US city of Lexington, Kentucky14, and no 
adverse economic impact on tourism in Florida15. 
 

Such an exemption allowing creation of smoking area or space undermines the 
very intent of the law and its enforcement a difficult task. 
It does not seem likely that a strong step, like removing these exceptions, would be 
taken by the government as the enforcement of even the present provision is weak. 
However, the Indian law was strengthened with the notification of the smoke-free 
rules in May 2008 and the level of enforcement of the law has also improved since 
then. Comprehensive rules on prohibition of smoking in public places were 
notified on May 30, 2008 (superseding the initial rules of 2004). These rules came 
into force from October 2, 2008. The rules designated 21 categories of authorized 
officers (listed in the rules) to ensure enforcement of smoke-free rules in public 
places. As per these rules the owner/in-charge/proprietor/manager of a public 
place must ensure that: 
• No person smokes in the public place under his jurisdiction 
• A 60 X 30cm board saying, “No Smoking Area – Smoking Here is an Offence” is 
prominently displayed at each entrance, floors, staircases, entrance of the lifts and 
at conspicuous place(s) inside 
• Name of the person to whom a complaint may be made is prominently displayed 
• No ashtrays, lighters and matchsticks etc. are provided. 
• ‘Smoking area or space’ is not provided at the entrance or exit of a restaurant, 
hotel or airport. Such area is distinctively marked as “Smoking Area” in English and 
the local language. “Smoking Area” is used only for the purposes of smoking and no 
service(s) are allowed therein. 
If owner, manager, supervisor etc. fails to act upon any complaint he is liable to a 
fine equivalent to the number of individual offences recorded on his premises.  
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Rules further define that the ‘smoking area or space’ should be a separately 
ventilated room that is physically separated and surrounded by full height walls on 
all four sides. It should be fitted with an automatic closing door that is normally 
kept in a closed position. The air from the smoking area should be exhausted 
directly to the outside through use of appropriate air ventilation/cleaning system 
so that the smoke does not mix back in the air supply and the non-smoking areas of 
the building. But this should not be forgotten that such measures are not 100 
percent and cannot stop the dangers of smoke to affect the non-smokers, thus 
these measures are not of much significance to fulfil the objective of COTPA but can 
help raise awareness if properly implemented. 
 
Another and rather a new impediment in achieving a smoke free environment is 
the proliferation of hookah parlours across the country. Very often in these 
parlours, snacks and drinks are also served at the same place contradicting the 
objective of section 4 by violating the smoke-free rule that no such service shall be 
allowed in a smoking area. 
 
Judicial Intervention- A major step was taken in the realization of the object of this 
section by Supreme Court refusing to stay the Central Government’s notification 
imposing a ban on smoking in public places.  

A bench headed by Justice B N Agarwal, while refusing to stay the notification 
dated May 30, 2008, also transferred the four petitions, including one each filed by 
the ITC and the Indian Hotels Association, against it in the Delhi High Court. The 
court also clarified that "no court in the country shall pass any order in derogation 
of this order." 

The Centre's plea seeking permission to implement a ban on smoking in public 
places from October 2—the birth anniversary of Mahatma Gandhi—was part of an 
application seeking transfer of all the petitions, challenging the ban on smoking in 
private offices, pending before various high courts. Additional Solicitor Generals 
Gopal Subramanium and Mohan Prasaran, on behalf of the centre, sought stay on 
Madras high court order. The high court, in its interim order, had put on hold the 
centre's law banning smoking in public places. Tobacco manufacturers and 
hoteliers had strongly opposed the notification saying such a ban on smoking at 
workplace was unjustified as it would include private offices. 

Another important judgement which was given taking into consideration the 
mushrooming hukka parlours was by Bombay High Court. In a judgment on a 
Public Interest Litigation (PIL), in May 2011, the Bombay High Court directed the 
municipal corporation to include the COTPA requirements in the conditions for 
issue of restaurant licenses and directed other Municipal Corporations and 
Councils of Maharashtra to do the same. 
 
The cities of Delhi, Chennai, Mumbai, Ahmedabad and others including the state of 
Sikkim and Mizoram are walking fast towards achieving the goal of becoming 
smoke-free. 
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It is considered that an effective realization of this goal would require a 
coordinated effort from all stakeholders of public and private institutions. Besides 
sensitization and capacity building of all the notified enforcement officers to 
effectively enforce the law, there is need for creating larger public awareness 
about the harmful effects of SHS so that there is more voluntary compliance with 
the regulations. 

 

4.1.2. Ban near educational institutions 

 

About 5500 youngsters in India initiate tobacco use every day. Tobacco contains 

nicotine which is found to be addictive in ways similar to cocaine, heroin and 

alcohol. Experimentation with it during adolescence can lead to dependence and 

chronic diseases. As per Global Youth Tobacco Survey, 47% youth smokers buy 

cigarettes from stores and 56.2% who bought cigarettes in a store were NOT 

refused purchase because of their age.16 Considering the high prevalence of 

tobacco use among students, there is a need to understand, implement and enforce 

strict laws to prevent youth experimentation with tobacco. 

With this objective WHO FCTC under article 16 asked parties to adopt appropriate 

legislative, executive and administrative measures to prohibit sale of tobacco to 

and by minors. 

With this in mind section 6 of COTPA was enacted which prohibited sale of tobacco 

products to minors. Also to restrict access of tobacco products to minors and fulfil 

the objective sought in section 6 of COTPA, 2003 to a greater extent, the same 

section also banned sale of tobacco products within a radius of 100 yards of any 

educational institution.  

Section 24(1) provided for punishment if contravention of section 6 takes place 

and the fine may extend to Rs two hundred. 

In 2004, rules regarding section 6 were made and notified. The seller/in-
charge/owner has to display a board at a conspicuous place containing warning 
“Sale of tobacco products to a person under eighteen years of age is a punishable 
offence”. Also, the onus of proof that the buyer of the tobacco products is not a 
minor lies with the seller of the tobacco product. 
 
Judicial intervention: Though the provision of the law was in place since 2004, its 
actual implementation was warranted by the Bombay High Court in 2009 only. 

A division bench of Chief Justice Swatanter Kumar and Justice S C Dharmadhikari 
on hearing a public interest litigation filed by activist Sumaira Abdulali against the 



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 29  
  
 

sale of cigarettes to minors ordered the government to come up with a notification 
to implement section 6(b). 

Centre had already notified section 6(a) of the Cigarettes and other Tobacco 
Products (prohibition of advertisement and regulation of trade and commerce, 
production, supply and distribution) Act, which prohibits the sale of tobacco 
products to minors. However, section 6(b) of the Act, which prohibited selling of 
tobacco products within 100 yards of educational institutions, was not notified till 
then. 

Thus as a result, in 2009, new rules were made regarding display of board in 
educational institutions. The owner/manager/in-charge of any educational 
institution shall display a board at a conspicuous place outside the premises 
stating that the sale of tobacco products within hundred yards of educational 
institution is strictly prohibited and is a punishable offence. 
 
During 2010-11, prohibition on sale of tobacco products within 100 yards of 

educational institutions was implemented with several High Courts in the country 

directing governments to enforce the law.  

In another recent judgement, the Delhi High Court ordered immediate closure of 
outlets selling tobacco products near Delhi University (DU). A division bench 
observed that DU authorities and the police are responsible for enforcing the ban 
on public smoking. The HC was hearing a PIL by the World Lung Foundation, which 
informed that 16 smoking hubs/dens exist on the DU campus where cigarettes, pan 
and gutkha are openly sold. The bench directed the police and DU authorities to 
take stringent action. This move is aimed at effective implementation of Section 6 
(b) of COTPA. 

Although there have been several attempts to enforce this rule, the 
implementation, at best, is tardy. A survey in five states reported tobacco sold near 
schools in all five.17  

However this should not weaken the efforts and the faith on such a policy. Due to 

strict tobacco access policies targeting retailers and heavy fines for violation in 

Texas, USA the rate of illegal sales to minors reduced from 56% in 1996 to 7.2% in 

2006.18 

Recently, a very bold and innovative step taken by the Indian government to 

increase the compliance with section 6 has been the notification dated 11th august 

2011 which mandate pictorial health warning at the point of sale. The pictorial 

health warning is to be displayed with the written statutory warning that “sale of 

tobacco products to a person below the age of 18 years is a punishable offence” at 

point of sale. The owner/manager/in-charge also has to ensure that the warning 

board does not contain any advertisements or pictures of any tobacco products. It 

also bans selling of tobacco products by minors or through a vending machine. The 

new notified boards will carry warnings of mouth cancer on the 50% of the board 
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along with the existing text warnings on the other 50 %. Strong enforcement of this 

rule will definitely have a negative impact on the tobacco distribution and 

consumption among minors, although, the compliance level to the notification is 

very low as of now.  

 

4.1.3. Pictorial health warnings 

 

 
There can be no two opinions about the fact that pictorial health warnings are a 
proven effective strategy to warn tobacco users and non- users about the harmful 
effects of tobacco and motivate tobacco users to quit. This is the reason why in so 
many countries, including India, the tobacco industry has lobbied against 
improved warnings. It also is a very cost-efficient measure since the governments 
select/design warnings and tobacco industry pays printing costs.  
Declining rates in tobacco consumption in numerous countries, e.g. Canada, 
Uruguay, Brazil and Thailand, have been attributed by smokers to effective 
pictorial warnings on tobacco packs. Picture increases emotional impact and are 
especially important in low-literacy countries.19 Also considering there are 22 
different official languages in India, pictorial health warnings help spreading the 
same message to every tobacco user and non-user in our country. 
Global Adult Tobacco Survey India reveals that among those who noticed health 
warnings on packages, 38 percent of cigarette smokers, 29 percent of bidi smokers 
and 34 percent of smokeless tobacco users thought of quitting such products 
because of such warning labels. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 31  
  
 

(Figure 2) Current bidi-smokers and smokeless tobacco users who noticed health warnings   and      
thought of quitting as a result 

 
Source: GATS India, 2009-10 
 

Article 11 of WHO FCTC stipulates that a party shall, within a period of three years 
after entry into force of this convention for that party, will have to adopt and 
implement effective packaging and labelling rules. These may also include pictures 
or pictograms. 
Section 7 and 8 of COTPA, 2003 states the law regarding depiction of prominent 
pictorial health warnings. The violation of section 7 is punishable under Section 20 
of the COTPA. The producer/manufacturer can be punished with imprisonment up 
to 2 years or with fine which may extend to five thousand rupees or with both. For 
second or subsequent offence there is imprisonment for a term which may extend 
to 5 years and fine which may extend to ten thousand rupees. If the violation is 
done by the seller or distributor, he can be punished with imprisonment upto of 
one year or fine upto thousand rupees or both. In this case for the second or 
subsequent offence there is imprisonment for a term which may extend to 2 years 
and with fine which may extend to three thousand rupees. 
 
Provision relating to graphic health warnings has long been on the target of 
tobacco industries and thus the difficulty and delay in its effective implementation. 
 
Judicial intervention: An Original Petition numbered CWP No. 1223 of 2004 was 
filed by Mr. Sandeep Kaushik & Ms. Ruma Kaushik on 10th December 2004 at the 
High Court of Himachal Pradesh at Shimla, for notifying the specified warnings on 
tobacco packets, and seeking stipulation of the kind of language to be used in the 
warnings, as well as the size of the letters and pictures. 
The Hon’ble High Court of Himachal Pradesh passed an order for the formation of 
Rules on Packaging and Labelling vide an Order passed on June 7, 2006. 
 
The Government of India notified strong and effective pictorial warnings with 50% 
display area on both sides of tobacco products packages in July 2006.  
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The above warnings were to be implemented from February 01, 2007. But the 
timeline was extended to June, 2007 because of tobacco lobby’s pressure. 
 
However, immense political and tobacco industry pressure led to the constitution 
of a Group of Ministers (GoM) which was headed by Mr. Pranab Mukherjee. 
Unfortunately, this initiated a protracted process of progressive dilution. Fourteen 
subsequent notifications watered down the health warnings considerably in India. 
 
Initially, on the directives of the GoM, the implementation date was postponed 
several times and in July 2007 the deliberation in the GoM led to the amendment of 
the provision requiring depiction of skulls and cross. In September 2007 following 
new warnings were notified: 
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This did not include the skull and cross bones and the warning with pictorial 
depiction of a dead body was also taken off. Shimla High Court again set a deadline 
of Dec, 2007 for the implementation of pictorial warning on packs. 
Another application for extension of Dec 1 deadline was filed in Shimla High Court, 
seeking more time. And the government was again granted four months time to 
implement the same i.e., till 17th march 2008. 
These revised warnings were also dubbed as repulsive (which is the whole idea of 
including pictorial health warnings) by the chair of the GoM, and finally in March 
2008, the Government decided to notify a new set of warnings, as recommended 
by the GoM, which were mild in nature as compared to the earlier ones. These new 
warnings covered only 40% of the principal display area of the front panel of a 
tobacco pack.  
Notification in ministry gazette about implementation of these pictorial warnings 
was from 30th November 2008. However, on 24th November 2004 GoM once again 
deferred implementation of the pack warnings to 31st May 2009. Ministry issued 
new notification and formally announced the date of implementation of pack 
warnings notified for May 31st  2009. 
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The civil society moved the Supreme Court seeing such a mockery of law. 
 
The petitioner, Health for Millions, an NGO, alleged that the government initially 
brought in the Cigarette and Other Tobacco Products (Packaging and Labelling) 
Rules in 2006 to make it mandatory for all tobacco products but was dragging its 
feet on the implementation due to the tobacco lobby’s pressure. 

The Supreme Court disposed off the petitions and cleared the display of pictorial 
warnings on all tobacco product packages, to be implemented with effect from May 
31, 2009. 

A Bench comprising Justice B.N. Agrawal and Justice G.S. Singhvi did so after 
perusing the minutes of the meeting of the Group of Ministers (GoM) on the subject 
following allegations that the law was diluted to favour the tobacco industry.  

The Bench said there was nothing on record to substantiate the allegations and 
recorded an undertaking from the Union government that the law would be 
implemented from May 31. 

As per the regulations, the current pictorial health warnings were to be rotated 
every 12 months. Keeping with the law, picture of 'Mouth Cancer' was selected by 
the Ministry of Health in March 2010, for rotation from June 1, 2010. 
 
However, their implementation was first deferred to December 1, 2010 and later, 
due to continuous industry pressures (tobacco companies closed their 
establishments to force the Government to hold rotation of the warnings) the 
Mouth Cancer warnings could not be implemented and the Government of India 
(GoI) amended the rotation period from earlier 12 months to two years and re-
notified the earlier set of pictorial health warnings to remain in force till June 1, 
2011.  
 
This clearly shows the subservience of government to the demands of tobacco 
companies and also how judiciary failed to realize something which was so 
evident. 
 
Another notification came on May 27th 2011, which was to come in effect from 
December 2011 regarding new set of four pictorial health warnings. The earlier 
ineffective pictorial health warnings depicting a scorpion, x-ray of lungs and 
diseased lungs displayed on tobacco product packages in India were replaced with 
more graphic images depicting oral and lung cancers. However, effective 
implementation and compliance with the notification till date in many parts of 
India is yet to be achieved with the tobacco industry's claims of exhausting existing 
stockpiles. Rapid assessment in the states of Gujarat and Andhra Pradesh 
conducted by the Public Health Foundation of India (PHFI) has found that tobacco 
products continue to be sold with the earlier warnings or black and white versions 
of the newly prescribed warnings. The country's tobacco control fraternity has also 
raised concerns about the weak warnings depicting lung cancer, notified for 
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smoking forms, in comparison to the relatively stronger ones for smokeless forms. 
It is imperative that warnings for both forms are equally effective. 
 

 
 
The new warnings do not conform to the mandates of WHO FCTC guidelines 
(article 11) which requires the pictorial and health warnings to cover no less than 
30% of the total display area of tobacco product package (on the contrary, our 
warnings only cover 20%.) 
 
 
(Figure 3) Pictorial health warnings globally 

 
Source: Tobacco control laws and initiatives in India 

 
Also as per the WHO FCTC Treaty obligation, all tobacco products in India should 
have had pack warnings from February 28, 2008 i.e., within three years from the 
coming in force of the treaty. However, due to interferences from tobacco industry 
through litigations, lobbying, political influences, ill-informed media reports, lack 
of political will and support from governmental agencies; it led to such a delay and 
dilution. 
 
The current pictorial warning is rather ineffective for smoking products but 
reasonable for smokeless tobacco products as they show oral cancer. The 
implementation of even these diluted and delayed warnings has been feasible 
because of the PILs filed by civil society organizations and consequent court 
judgements in their favour. 
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By weakening the warnings, and not informing the actual harms of tobacco use to a 
tobacco user, right of the individual to lead a healthy life is compromised. 
 
 

4.2 Finding from the fields and impact on the theoretical focus of the project 

 
Field visits: They gave a first-hand view of a few aspects related to research 
objectives. They helped corroborate the findings derived from literature review, 
thus, making the research more explanatory of the actual situations prevailing 
when it comes to compliance of certain provisions of COTPA. However, due to lack 
of time and resources, the study was limited to Bhopal (capital of Madhya 
Pradesh). Madhya Pradesh tops the list when it comes to oral cancer patients 
(around 35,000) in India. Madhya Pradesh, taking a bold step, became the first 
state to ban chewing tobacco in 2012 after FSSA’s regulation, 2011 but the 
enforcement and compliance of the same is a bottleneck. Thus, it is interesting to 
look at the actual situation of a few existing COTPA provisions in the State. 

 
My field visits were to investigate: 

(i) How many Hukka parlours or restaurants serve hukka in the same area 
with food/drinks? 

(ii) How many educational institutions put warning boards stating that sale 
of tobacco products within yards of the educational institution is 
prohibited and a punishable offence and how many educational 
institutions have vendors/kiosks selling tobacco products within a 
hundred yards? 

(iii) How many kiosks/shops selling tobacco products have put pictorial 
health warning boards as directed in the recent notification of 2011? 

Findings-  

(i) Out of the six parlours visited during field study, all six of them were 
seen serving food and drinks in the same area with hukka. Also, there 
was no provision as to establish the age of minors. 

(ii) Only one out of sixteen institutions visited had such a notice outside the 
premises. No kiosks/shops selling tobacco products were seen within 
100 yards of seven educational institutions out of thirteen visited. 

(iii) Forty three kiosks/shops which were visited, none of them had the new 
pictorial health warning, in fact, any health warning whatsoever. 

 

Survey: A survey was also conducted among 57 respondents in Bhopal. All the 
respondents were between the aged between 16-30 years. The survey interview 
was conducted in various ways (face-to-face, telephonically, e-mail and social 
networking sites). It was to get a clearer picture about certain COTPA provisions 
and there awareness and compliance level. Out of the fifty respondents, 32 were 
smokers, 10 were past smokers and 15 were non-smokers.  
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Question asked: Have you been exposed to smoke/smoked in a public place 
in past thirty days?  

Out of fifty seven, thirty nine said yes. 

Question asked: Did anyone make any attempt to stop it? 

Out of those thirty nine, seven said yes.  

Question asked: Have you noticed pictorial health warnings on tobacco 
product packages? 

Out of fifty seven, fifty two said yes 

Question asked: Did you find it effective/ or felt like quitting tobacco use after 
seeing the warning? 

Out of those fifty two, forty four said NO. In the words of one of the 
respondent, “It is just a cartoon image, how can I feel threatened?” Few of them 
also gave the reason of small print area for its inefficacy.  

  

Discussions with the mentor: Since my mentor, Mr. Vinayak Mohan Prasad, has 
done a significant work in the field tobacco control, his suggestions and ideas were 
very important in advancing with the research. His continuous inputs and feedback 
were very helpful and pivotal to the completion of this paper. 

  

4.3 Gap analysis 

A sum of Rs 471.92 crores was allocated to the NTCP in 11th five year plan 2007-

2012. The program got implemented in 42 districts of 21 states. State tobacco 

control cells in nine states were established. Five testing labs and one research lab 

was made. A major share was spent on national level mass media campaign. 

Even though all the provisions of the Act have been implemented, including ban on 

smoking in public places, health warnings on unit packs of cigarettes and other 

tobacco products including pictorial warnings, compliance with provisions of the 

Act is still a major challenge as the personnel in different parts of the State and 

District Administration lack sensitisation to the significance of this programme. 

The cessation services to encourage quitting tobacco are inadequate. State Tobacco 

Control Cells lie defunct, as an example the UP State Tobacco Control Cell did not 

hold any meeting from past two years since its constitution.20 

 An independent monitoring of implementation of COTPA in 21 States, where 

National Tobacco Control Programme is under implementation has revealed that 

only about half of the states (52%) have mechanism for monitoring provisions 
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under the law and reporting. 15 states have established challaning mechanism for 

enforcement of smoke-free rules, out of which only 11 states collected fines for 

violations of ban on smoking in public places. Further, only 3 states collected 

significant amount of fines for such violations. Enforcement of ban on sale of 

tobacco products to minors and ban on sale of tobacco products within 100 yards 

also remains largely ineffective in many states. 

Many states faltered in submitting regular reports and only 55% of the staff 

positions could be filled at the state/district level. Only 4 states (19%) had 

collected fines for violating provisions under Section 7 (pictorial health warnings). 

Sixteen  states have started tobacco control activities in schools. Almost all states 

barring West Bengal and Jharkhand conducted trainings of various stakeholders 

under the programme. 

Thus, the major gap lies in the matters of implementation and awareness of the 

significance of the act. 

Banning of chewing tobacco has been a bold step by FSSAI but the health ministry 

seemed to be oblivious of such a move being planned by a body under it. Ministry 

maintains that it cannot just ban the tobacco products but can only regulate them 

as of now. Thus another gap can be seen in the coordination of the bodies working 

for tobacco control. This gap is widened by the lack of political and administrative 

will. 
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5. Recommendations, Scope and Strategy for Implementation 

 

5.1 Recommendation, Scope and Strategy 

A multi pronged approach and use of multiple sectors is what is required for true 
implementation of tobacco control law.  
There are several recommendations which are being given after careful literature 
research and working out scope of implementation 
 

 Anti-tobacco mass media campaigns have to be made a priority. Although 
India successfully organized such campaigns, these have to be more 
frequent, effective and wide-ranging. Strong public opinion against evils of 
the tobacco industry needs to be created by informing the public of the true 
story of the dangers of tobacco and blatant tobacco industry tactics to 
increase their consumer base. Regular surveys should be done in this area 
and the results should be disseminated in the community.  
 
Scope and strategy: As already been carried out successfully, these 
campaigns only require more frequency and wide publicity. Ministry of 
Health and Family Welfare under the flagship of NTCP with help from 
Ministry of Information and Broadcasting and civil societies should carry on 
these campaigns designed with care and research. The budget allocated for 
this in the financial year 2011-12 was 25 crores which should be increased 
to 35-40 crores a year. 

 

 Civil societies should focus on strong media advocacy, public interest 
litigations and moving into consumer courts for compensation of victims. 
These have been effectively used before for both keeping tobacco industry 
under check and consequentially raising awareness. Government should 
also support legal advocacy against tobacco. 
 
Scope and strategy: As we see, most of the major achievements in the field 
of tobacco control have been as a result of such advocacy, especially PILs. 
Also, new principle in the Indian jurisprudence is the formulation of a 
compensation scheme related to the cost of treating cancer patients and 
thus, affixing financial liability on manufacturers and government. Thus, an 
important role is played by litigators and judiciary. Frequent and strong 
legal advocacy will definitely garner support and restrict tobacco industry’s 
growth to a great extent. It is important that government supports such 
litigations. But it is only possible if community mobilizes and together asks 
for protection from tobacco which will definitely change the political will. 
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 Plain packaging should be introduced which will 
lead to maximum reduction in the marketing effect 
of tobacco packaging. It means using only standard 
type fonts in a single colour on a plain background 
to provide the minimum information necessary to 
identify a product, without the use of logos, 
stylized fonts, colours, designs or images, or any 
additional descriptive language. The plainer the 
package and the fewer branding elements 
included, the less favourably smokers will 
perceive the packs and the greater the impact 
pictorial health warnings may have 21. Australia 
will be the first country to mandate plain 
packaging beginning from July 2012. 
 
Scope and strategy: This prima facie is a very simple and cost-efficient way 
to help tobacco control. Governments only have to select/design the health 
warnings, ask the industries to use plain packaging with those health 
warnings. But, as it has been seen, the political will and extreme resistance 
by tobacco industries come into picture. But this should not stop 
government from taking this step, as many other nations are progressing 
towards it. Ministry of Health and Family Welfare should come up with a 
notification for it as it is compatible with the COTPA provisions. 

 

 Comprehensive prevention programmes in schools and communities is a 
must. Since most of the smokers start smoking when they are adolescents, it 
becomes imperative to have such programmes being run in schools and 
harmful effects of tobacco being taught there. Factors like parental and 
closest friend's tobacco use, lack of knowledge on harmful effects of 
tobacco, positive attitude towards tobacco use by others, seeing it as an 
indicator of status and viewing of tobacco advertisements are strongly 
associated with tobacco use at such a tender age 22. For socially 
disadvantaged persons living in low-income communities, low cost 
community-based interventions are needed. 
 

Scope and strategy:  Ministry of Education, NCERT and various educational 
boards such as CBSE and respective state boards should work along these 
lines with the help from Ministry of Health and Family Welfare and 
concerned state health departments. About Rs 10,000 per school per annum 
(subject to strength and programme method) should be allocated for this. 

 

 Role of health professionals is significant to this cause as they can make use 

of every opportunity to discourage tobacco use. They should be trained in 

this regard and a guideline should be sent to them for the same by their 
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respective associations. According to WHO, it will not be possible to reduce 

tobacco-related deaths over next 30-50 years unless adult smokers are 

encouraged to quit. Also, tobacco control should be added in the curriculum 

of medical and dental students. 

 
Scope and strategy: This also is not a very cost-requiring recommendation. 
MoHFW in collaboration with NGOs, Indian medical association, Indian 
Dental Association and such others can work upon it with great results. 
 
 

 One recommendation which can be easily implemented and is given by 
FCTC is to prohibit sale of cigarettes (or tobacco products) individually or in 
small packets which increases the affordability of such products to minors. 
Especially in India, this is a common practice. Thus, it will help in reducing 
the consumption among poor who are the main users of tobacco. Also, all 
tobacco products should be labelled “not for sale to minors”. Another thing 
is providing for health warnings on single cigarettes either in written form 
or as a symbol such as skull and crossbones or any other suitable depiction. 
This is because of the high prevalence of individual cigarettes or bidi sales 
which devoid people of seeing health warnings on packets and enforcement 
of sale of tobacco products only in big packets will not be sudden and 
hundred percent. 
 
Scope and strategy: Not just strict penalty but strict enforcement is required 
for this. For strict enforcement, there is a need for greater sensitization of 
implementers as well as sellers about the provisions of this act and their 
obligations. This can be done by regular sessions and provision for them to 
submit reports regularly on the actions being taken by them against such 
violations. Every district tobacco control cell or the lowest grade 
department available for it should monitor and train enforcers. Regarding 
the health warnings on cigarettes, it will be the obligation of the 
manufacturer once the notification to this effect comes and thus a strict 
check and penalty mechanism should be put in place for tobacco companies. 

 

 Inter-ministerial co-ordination is necessary to make COTPA fully compliant 
with FCTC obligations. Not just health ministry but also other ministries 
(like Ministry of Commerce and Industry for formulating policy on foreign 
direct investments in tobacco cultivation and manufacturing, Ministry of 
Agriculture to provide for economically viable crop alternatives, Ministry of 
Information and Broadcasting to implement prohibition on tobacco 
advertisements in print and electronic media and to promote tobacco 
control) should be involved in the nation-wide tobacco control initiative. An 
anti-tobacco cell should be constituted in every such ministry. Centre and 
state coordination has to be made for effective monitoring of compliance of 
the law. 
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Scope and strategy: Constitution of such an anti-tobacco cell in every 
ministry is important for multi-sector efforts required to control tobacco 
hazard. It would require staff personnel having the required qualifications 
and their training primarily. 30-40 lakhs per year can be allocated initially 
for the constitution. 

 
 

 Review of taxation policy is very much needed as it is one of the most 
effective steps in reducing the consumption, especially among youth, 
women and poor. Tax revenues generated can be used to strengthen the 
tobacco control policy implementation as given by article 8 of WHO FCTC. 
Increasing tobacco taxes by 10% generally decreases tobacco sale by about 
8% in low and middle income countries, while tobacco tax revenues 
increase by nearly 7%. In India, there has been a constant increase in the 
price and taxes on tobacco products, with particular focus on cigarettes, 
letting the unorganized bidi industry off the hook. 
 
Scope and strategy: MoHFW has raised the issue with the Ministry of 
Finance and in the union cabinet, for a more uniform tax structure on 
cigarettes, chewing tobacco and bidi; for reducing no. of tax slabs on 
cigarettes. There is also a need for creating rational import-export, 
EOU/SEZ and FDI policies, so that there is no incentive for the tobacco 
industry to shift their manufacturing base to India. The tax on chewing 
tobacco and bidi is levied at ad valorem rates of duty. The tax on chewing 
tobacco and the revenue administration structure needs to be reviewed to 
eliminate rampant illicit trade and duty evasion of chewing tobacco. 
 

 
 

 There is no objection to the production of tobacco for export purposes but 
the Tobacco Board should not promote the use of tobacco consumption 
internally. The laws that promote the tobacco industry need to be amended. 
The government should conduct a study about the resources required for 
rehabilitating tobacco workers and the areas of alternative employment in 
which they could be absorbed. By crop diversification and substitution 
strategies there has been a reduction in tobacco crops and expansion of 
alternative crops in Brazil. Government should offer incentives to such 
farmers who shift from tobacco cultivation to some other crop  
 
Scope and strategy: Tobacco Board Act should be amended accordingly. A 
major chunk of resources should be dedicated to establish and implement 
crop substitution strategies. 

 
 

 In 2006, the US surgeon general report concluded that a ‘100% smoke-free 
environment is the only way to protect non-smokers from the dangers of 
SHS. Separating smokers from non-smokers, cleaning the air, and 
ventilating buildings cannot eliminate exposure of non-smokers to SHS 23. 
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Thus, the 2008 smoke free regulations should be culminated and 100% 
smoke free environments should be made a requirement. Much of the 
impetus for discrediting scientific studies of the health effects of second-
hand tobacco smoke comes from the tobacco industry, which develops and 
publicizes its own biased research to minimize the harmful effects of 
secondhand tobacco smoke. 
 
Scope and strategy: Government should come up with notification banning 
smoking zones in hotels and restaurants. Judiciary can play a very 
important role in directing the government as this step is totally compatible 
with existing COTPA provisions. Continuing with the existing provisions 
will be putting at stake lives of many.  
 
 

 The size of warnings should occupy at least 50% of the principal display 
area on both the sides of the pack. As of now only 20% of the display area is 
covered by warnings, which is below the minimum requirement as set by 
WHO FCTC (i.e., 30%). Also, warnings should be field-tested for their 
effectiveness in communicating the hazards of tobacco use. Again, the 
present set of warnings is untested and is not that effective. 
 
Scope and strategy: Government should come with a notification with this 
regard. No budgetary needs to incorporate the provision. It is only the 
enforcement which requires resources. Warnings should be circulated 
among people to gather their views before using them on packets. 
 
 

 Different regulatory bodies should be made for monitoring the 
implementation of different provisions of COTPA under state/district 
tobacco control cells. 
 
Scope and strategy: The most important requirement is dedicated and 
trained staff personnel. A budgetary allocation of 5-8 lakhs for every 
regulatory body will be sufficient. These bodies will see towards the 
implementation of the provision they are in charge of. 

 
 

 As we know, a toll-free number is in place for reporting violations. However 
it needs more publicity among masses. Also, the punishment for sections 4 
and 6 is mere Rs. 200 which cannot act as a deterrent.  
 
Scope and strategy:  The toll-free number should be publicized as it is a 
significant measure to raise awareness and at the same time increase 
enforcement level. Also, the fine should be increased and the money 
collected thereby should be put into developing tobacco control 
programmes and not in state exchequer. 
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 Tobacco cessation facilities should be adequately provided for and 
government should subsidize it for people. There are only thirteen 
cessation centres as yet. Ministry should come up with a tobacco cessation 
centre in every district. The national tobacco cessation quit line being run in 
Mumbai with the support from IDA is also a very important step. 
Government should also collaborate and the help line’s number should be 
made mandatory to be depicted on tobacco packets. 
 
Scope and strategy: Adequate funds should be allocated to tobacco 
cessation as no control programme is ever complete and successful if the 
smokers who quit smoking are not given help. To spend minimum 
resources, existing hospitals and health care centres should be asked to 
start tobacco cessation facilities. Thus, the expenditure on infrastructure 
and staff will be reduced. State/District tobacco control cells should take 
this responsibility and also publicize such facilities being available.   

 

 

 Some countries have methods for monitoring and regulating tobacco 
industry activities (American Stop Smoking Intervention Study in USA, 
National Health Surveillance Agency in Brazil and a few others). They make 
the tobacco industry working more transparent if not specific to tobacco 
industry interference. India should do the same with the help of National 
Regulatory Authority. 
 
Scope and strategy: Tobacco industries should be asked to submit the 
following documents: i. Final packaging proof ii. Summary report regarding 
composition of tobacco product iii. Specifications of filter and wrapping iv. 
Reports of any studies undertaken. It will put a check on tobacco industries. 

 
 

Other recommendations:  
 

 The most important is that existing provisions should be enforced more 
stringently. The enforcement agencies must contain people dedicated to the 
cause and driven by it. 

 
 Set guidelines for vendors should be made by the government to establish 

age of a customer in order to avoid minors’ access to tobacco products.  
 

 The awareness generation campaigns in the tobacco growing states should 
include sensitization and education programmes for the farmers. 
 

 Local self-governments should be empowered to effectively undertake 
tobacco control programmes in rural areas. They should be trained not just 
to take actions on violations of the Act but also to raise awareness among 
people. Community action has always been the biggest deterrent in any 
socially relevant legislation (example is Chinch Gohan in Madhya Pradesh). 



    
 

  
 
Copyright © 2012 Rakshak Foundation. All Rights Reserved.                        Page | 45  
  
 

  
 Exposure to second hand smoke could be considerably reduced by adopting 

voluntary smoke-free home restrictions, especially to save children from 
second-hand smoking.  

 
 It is also observed that financial incentives work in favour of enforcement of 

a smoke-free workplace policy and motivates people to quit smoking. 
Therefore, states should come up with stringent notifications regarding 
making workplaces smoke free and the policies in a workplace should be 
made in order to encourage smoke-free tendencies. 
 

 Banning should not be seen as something impractical or impossible. Rather 
it should be promoted by the ministry without succumbing to any 
pressures. Banning of Gutka although was a big step, faced criticism from 
the Ministry itself. Ministry of Health was of the opinion that Banning 
cannot work in India and the tobacco products should only be regulated as 
banning may lead to smuggling. However, we can see the example of Goa, 
where there is a complete ban on chewing tobacco and it also has the least 
users of chewing tobacco. This can be achieved if there is a strong 
enforcement mechanism in place. 
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6. Suggestions for future work 

 

 Given the limited time and enormity of the scope of the assigned projects, there 

were bound to be many aspects of the problems that could not be adequately or at 

all investigated. Here is a list of issues suggested by my mentor to work upon given 

the project is followed up- 

1. Analysis of judicial decisions on COTPA- was the decision "people" or 

"public health centric" or did it focus more on provisions of the law. Are the 

judges literally interpreting the law or taking a wide angle? Also, did 

economics supersede health?  

2. Testimony of lawyers, judges, law makers, executive etc. On what they 

thought about COTPA provisions. 

3. A much larger survey in order to understand the awareness and 

enforcement level of COTPA and what reforms can be made accordingly. 

4. An in-depth study of the unorganized tobacco industry sector of India. 
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7. Conclusion 

Tobacco epidemic poses more daunting challenges than traditional health 

problems, because it involves a powerful addiction, deeply established social 

customs and beliefs, as well as a global industry with a history of undermining 

public health efforts. 24 

A law is as good as it is implemented. The enactment of COTPA per se does not 

amount to creation of smoke-free public places or decrease in minors' access to 

tobacco products. Unless a committed effort is made to effectively implement and 

enforce the law, both at national and sub-national levels, it will have no actual 

impact on the tobacco control status in the country. 

Community mobilization is very necessary in such socially relevant legislations 

and equally important is sustaining the ignited motivation. This is important 

because it increases peoples' awareness, solicit their support for the law and 

involve them in monitoring enforcement and reporting violations.  

As Margaret Chan, Director-General of WHO said “What gets measured, gets done”, 

monitoring of prevalence of tobacco consumption, its pattern, awareness of COTPA 

in the community and the likes should be given emphasis. 

Also as we saw judiciary has a significant role to play in the success of tobacco 

control programmes through deciding cases.  

To initiate the enforcement mechanism, technical support and inputs need to be 

provided by public health organizations or NGOs on their own initiative provided 

to the district administration in terms of capacity building and issuance of 

orders/directives etc. 

Last but not the least, the uncertain political will of government towards this cause 

can only be removed if people are aware enough to ask for the strong 

implementation of COTPA. 
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Appendix A 

Meetings and Interviews 
Date: May 24, 2012 

Time: 3.00 PM 

Duration of Discussion: 30 minutes 

Discussion:  

 My concern was about the aspects of the anti-tobacco law I should focus 
upon and work out in my research, which was addressed by my mentor 
during the conversation. 
 

 Mentor explained the significance of public health legislation and asked me 
to focus on three aspects of the anti tobacco law in particular – 
 

The actual relevance/effect/changes in legislation related to: 
 

a. Smoke free areas and smoking zones. 
b. Graphic warnings. 
c. Ban of tobacco with respect to educational institutions. 

He also gave a detailed explanation of the three along with his own insight 
and experiences. 

 Explained about the tobacco industry interference and lobbying and asked 
to incorporate it in the research. 
 

 Asked to read cases related to the above aspects of COTPA 2003 to 
understand and analyze the attitude of judiciary. 
 

 Also, assured me help to have a word with someone in the ministry of 
health and family welfare. 

 

Action Items before next discussion: 

 Work on the assigned aspects of COTPA 2003 and topics/areas incidental 
thereto. [3 days] 
 

 Read cases. [1 day] 
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 Come up with a rough analysis of the major aspects to be covered combined 
with the judicial decisions. [2 days] 
 

 Devise and plan a field visit or any other suitable research method to 
understand and gauge the views and suggestions of community with respect 
to the anti-tobacco law. 

Date: 11th June, 2012 

Discussion: via email 

 Mentor suggested looking at the way tobacco control law has evolved in 
Indian Parliament (from 2001 to 2011). He explained further that the 
Standing Committee in Parliament discussed the draft bill from 2001-03 
and it threw light on the issues that still have bearing.  

 He also asked to work on the social, economic issues that have bearing on 
the law, tobacco industry interference as well. 

 He got me in touch with Dr Jagdish Kaur, CMO Ministry of Health and family 
welfare.  

 He asked me to see how judicial action has helped to improve or stall the 
implementation of particular sections of COTPA, the intervention by Shimla 
High Court on health warning, the stay by Supreme Court on Delhi High 
Court ruling on smoking in public places, Mumbai High Court cases on 
section 6. 

 

Date: 29th June 2012 

Discussion via email 

Mentor recommended working on  

 The impact assessment of the health warnings. 
 Problems associated with implementation of ban on gutka (new FSSAI’s 

regulation, 2011 
 Smoke free regulations 2008. 
 Implementation of a new regulation in November 2011, graphic health 

warning at points of sale for better implementation of section 6. How can it 
be improved? 
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Appendix B 

Figure 4 

 

Source: WHO REPORT ON THE GLOBAL TOBACCO EPIDEMIC, 2011 

 

Figure 5 
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Source: WHO REPORT ON THE GLOBAL TOBACCO EPIDEMIC, 2011   

Figure 6 

 

Source : WHO REPORT ON THE GLOBAL TOBACCO EPIDEMIC, 2011 

 

Figure 7 

 

Source: WHO REPORT ON THE GLOBAL TOBACCO EPIDEMIC, 2011. 
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Figure 8 

Smokeless tobacco burden 

 

Source: Tobacco control law and initiatives in India. 

 

Figure 9 
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Source: WHO report on the global tobacco epidemic, 2011 

Figure 10 

 

Source: GATS 2009-10 

 

Figure 11 

 

Source: GATS 2009-10 
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Rakshak Foundation is a 501(c)(3) non-profit organization headquartered in Santa 

Clara, California. It partners with Rakshak Foundation NGO, New Delhi, India. It 

researches different public policy issues and creates awareness about them. Rakshak 

Foundation sponsors Seminars on public policy matters, sponsors activities to involve 

the youth in social issues including volunteerism and supports programs to help the 

needy. Rakshak’s Summer Internship Program is aimed at providing an opportunity to 

highly motivated college students to work on complex real life social/national 

problems under the mentorship of experts and policy makers. 

 

 
 

 

 

 

 

 

2784 Homestead Rd, #235 
Santa Clara, California - 95051 
United States of America 
 
Tel: +1 (408) 329-1492 
Email: secretary@rakshakfoundation.org 
 

 

www.rakshakfoundation.org 
 

 

 


