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PREFACE 

Rakshak Foundation was founded in 2006 by a group of concerned citizens from 

India’s elite educational institutions. The Foundation seeks to create an informed 

society, aware of its rights and duties, and attempts to address barriers to an 

equitable and just society. Rakshak Foundation has been submitting well 

researched opinions on various bills being considered for presentation to the 

Indian Parliament. Rakshak Foundation has been invited by the Parliamentary 

Committees of the Rajya Sabha three times in the past two years to depose before 

them and present their views on proposed Bills which would affect the whole 

nation once they are enacted by the Parliament. 

“Get Inspired, Identify Your Passion, Get involved” – these lines truly dig into you 

when you actually take up to do something different, something that matters. I am 

a Second year law student in Faculty of Law, The ICFAI University, Dehradun and 

have keen interest towards Private International Law and the topic this project 

deals with is such an issue of Private International Law which is either deliberately 

unseen or preferably unheard.  I had a keen interest in taking up such topic and 

have interest in researching these topics and going into the intricacies of these 

social Issues. Beside all I have  tried to make an effort to bring forth that Issue of 

Paid Pregnancy or Surrogacy in front of the general mass. It has been a wonderful 

association working with Rakshak Foundation so far. If not for this internship 

programme, I don’t think I ever would have got a chance to meet such eminent 

people personally and discuss with them about the issues affecting the society. I 

feel that India today suffers a huge communication gap between the government, 

which makes laws, and the citizens, for whom these laws are made, and this is one 

of the most fundamental problems of the society. 
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Executive Summary 

The Topic dealt with in this report is basically A Study on Exploitation of Surrogate 

Mothers or those who indulge them in Paid Pregnancy. 

Surrogacy refers to the process through which a woman intentionally becomes 

pregnant with a baby that she does not intend to keep.1  Rather, she is carrying the 

baby for its intended parent or parents, usually because the parent is unable to do 

so without her.2  In traditional surrogacy, the surrogate contributes her own egg, 

which is artificially inseminated with the donor’s sperm.3  In gestational surrogacy, 

a fertilized egg is implanted in the surrogate.4 Pre-existing family law is inadequate 

to address surrogacy, in part because of the multiple parents, and in part because 

of the breakdown in traditional parenting functions.5  State laws governing 

parentage, for example, generally provide that a woman giving birth is the child’s 

legal mother.6  The birth mother does not lose her status as legal mother until and 

unless she voluntarily surrenders the baby.7  As a matter of law, a child cannot be 

surrendered for adoption before birth.8 There are many pros and cons of this 

system in India and though this is a study of Exploitation the study will revolve 

around different section of the society and the most important thing this study will 

                                                           
1
.  In the Matter of Baby M, 537 N.J. 396, 410 (1988). 

2
.  Id. 

3
.  Id. 

4
.  JANET L. DOLGIN & LOIS L. SHEPHERD, BIOETHICS AND THE LAW 69 (2nd ed. 2009).  

5. 
Id. at 26 (noting that, commercial surrogates are generally paid from $12,000 to $25,000 for their 

services.  This averages out to roughly $.50 per hour). Fertility Law, AM. BAR ASSOC., 

http://www.americanbar.org/newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_index/

erickson.html (last visited Mar. 18, 2012) (The payment is for the surrogate’s services; if it were for the 

baby it would amount to baby-selling, which is illegal everywhere.). 
6. 

 ARK. CODE ANN. § 9-10-201(c)(2)(2008) (West 2011) (stating that the surrogate mother is 

presumed to be the natural mother of the child and this information is listed on the birth certificate); KAN. 

STAT. ANN. § 11-38-1113 (West 2011) (stating that the mother of the child is the one who gives birth to 

the child). 

7
. Or is determined by an appropriate court to be so unfit, and so incapable of becoming fit that her 

parental rights are legally terminated.  See, e.g., Santosky II v. Kramer, 102 S. Ct. 1388, 1390 (1982) 

(“[T]he State may terminate, over parental objection, the rights of parents in their natural child upon a 

finding that the child is permanently neglected.”). 
8. 

Hague Conf. on Private Int’l Law, Convention on Protection of Children and Co-operation in 

Respect of Inter-country Adoption, Convention 29, art. 4 (May 1993), available at 

http://www.hcch.net/upload/conventions/txt33en.pdf (last visited Mar. 13, 2012). See also MONT. CODE 

ANN. § 42-2-408 (West 2011) (stating that the relinquishment and the consent to adoption of a child can 

only occur 72 hours after the child has been born); NEB. REV. STAT. § 127.070 (West 2010) (stating that 

release and consent for adoption that occur before the birth of a child are invalid). 

http://www.hcch.net/upload/conventions/txt33en.pdf
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make a small comparative study as in regards to the laws and statues of different 

countries where there is a refined surrogacy law and surrogate mothers are happy 

and there are less contractual disputes.  

This paper has dealt with different aspect of the issue. In the very first week 

exposed to the guidelines in India along with the ICMR Guidelines and the ART Bill 

and the NCPCR 2005 Guidelines, Did a small research on as to why surrogacy is 

preferred over adoption and have got a very positive response from the 

questionnaire prepared Surrogacy and Adoption are both described as wonderful 

ways to create or add to families.  The real reason for having a surrogate mother 

than to adopt is so that one can have a biological blood connection to the baby. It 

enables the parent to carry on their bloodline and family name into the future 

using either his or his partner’s egg or sperm or both. On the other hand, adoption 

does not provide them with such opportunities for connection or control. The 

infertile couple maintains full control over the entire process from picking the 

woman to becoming a surrogate mother to conception to birth. Another advantage 

is that the couples are equipped with all the information about the surrogate 

mother and background about both the egg donor and sperm donation. It is usually 

one or both of the intended parents. The adverse thing on surrogacy is that it is 

very expensive. Not to mention the possibility also that a surrogate mother may 

have a second thought and decide to keep the baby. . However, in adoption, it is not 

the case as birth mother has already given up the baby and also adoption is very 

cheap and not to mention that adoption will help the poor children in terms of a 

family, proper food, shelter, education etc. However, in arriving at a conclusion, it 

has to be mentioned that both adoption and surrogacy are beautiful ways to create 

or add families and the infertile couple are encouraged to explore all the options 

and choose the medium that will suit them the best.  

The report have found out several flaws in the guidelines and have taken South 

African Surrogacy Law into account as that is considered to be the most refined 

law in the world. The report has also studied the compatibility of the ICMR 

Guideline and the ART Bill. This report will come up with Recommendation under 

the following head by the end of this report and will try to portray it in such 

manner that they get implemented: 
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The Report has dealt this two following heads very efficiently: 

 Muslim Perspective of it being Haram. 

 Foetal Maternal Bonding. 

Legislative action:  

 Introduce a new legislation  

 Introduce a new legislation 

 Abolish the Provisions of the Ban in opting Surrogacy for LGBT  

 Revisit existing Bills 

 Revisit the Law Commission Reports 

 Make statutory body for the Rehabilitation of the Surrogates 

 

Findings: 

The Key findings of this report are as follows: 

 The Structure of Surrogacy in India 

 The Living condition of the Surrogates in the Surrogacy Centres 

 The study the Contractual Disputes that may arise. 

 

Cases: 

 The Baby M Case9 

 The Johnson Case10 

Recommendations that this report will hold: 

 This report will come up with a model for this unlegislated system of 

Surrogacy and the Model will deal all the issues of Surrogacy starting from 

the very grass root level, dealing all the issues related to it be it the 

Administrating body, the registration procedure for the surrogates and the 

clinics, If a surrogate is exploited how they can be rehabilitated and how 

can they be treated, Chalking out a place where all the intended parents will 

                                                           
9
 225 N.J. Super 267 (N.J.Super.Ch. 1988) 

10
 32564 QB & KB  
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approach for a surrogate mother and as a result the medical checkups 

counselling everything this model will deal 

Other then this model this report will also deal with several other 

recommendations they are as follows: 

 A Para-financial Surrogacy Model that Includes Limited Relationship Rights 

for the Surrogate Mother. 

 Allowing an appropriate separation process during the crucial period 

following the birth. 

 Preparing the request for the parental order during the second half of the 

pregnancy. 

 Granting temporary guardianship to the intended parents immediately after 

the birth. 

 To ensure prevention of the surrogate mother’s exposure to tissue 

 Criminal punishment should be determined for physicians who violate the 

guidelines in a manner that exposes the surrogate mother to extreme risk. 

 Strict Preservation of the Surrogate Mother’s Human Rights 

With all these recommendations this report will further proceed and will discuss 

the ways of implementing the same. 

 

 

*** 
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1. Introduction 

 

Parents construct the child biologically, 

While the Child constructs the Parents socially. - Aristotle  

 

1.1 Background Information 

The first recorded surrogacy arrangement was mentioned in the Bible, when 

Abraham’s wife Sarah asked her hand maiden Hagar to bear a child for Abraham. 

Since that time, surrogacy has become more advanced both medically and legally. 

The first legal surrogacy agreement was reached in 1976 when the lawyer Noel 

Keane set up a legal arrangement between the prospective parents and an 

uncompensated surrogate. The first gestational surrogacy, in which the surrogate 

mother carried a baby not genetically related to her, was in 1985. 

This paper outlines the darker side of the coin, the coin being surrogacy. The 

darker side will focus on the ethical hazards related to surrogacy and the 

contractual disputes that are likely to arise due to the logistical pitfalls of 

legislating for surrogacy. The exploitation of the Surrogate Mothers, selling their 

womb for money will be discussed in details. The other emerging issues such as to 

why Surrogacy is preferred over adoption, the Role of The Commissions for 

Protection of Child Rights, 2005 will be discussed.  

In this paper the Intern has adopted an empirical method to research on the darker 

sides of Surrogacy.  Akanksha Infertility Clinic in Anand Village in Gujarat what 

role is it playing in the field of Surrogacy will be dealt with. Dr. Nayna Patel of the 

above mentioned Clinic will be taken into account while researching on this paper. 

There is legislation in India regarding surrogacy but at the same time Universal 

Declaration of Human Rights states that whoever wants to have a child they can 

have by any mean but again at the same time it’s the rule of different countries that 

people suffer. This point will be clearly elucidated in the main paper with the help 

of Jan Balaz case. 
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If there are no legislation then that clearly indicates that the thing is illegal but in 

India that illegal thing is being practised why that will be discussed with a special 

reference to the Adoption Laws. 

The main objective of this project is to bring out the legal hazards, and the mental 

exploitation that a Surrogate mother goes through while conceiving the child. Is it 

justifiable that a woman selling her womb? This project will also focus on certain 

issues that Why surrogacy, the parents can adopt a child from the orphanage or 

home why to exploit somebody and use somebody’s womb just for own sake. A 

women giving birth to a child and a soon she gives birth the child is taken away 

from her what about the biological mother. 

1.1.1Traditional Surrogacy 

Traditional surrogacy is the traditional and most common from surrogacy. In 

traditional surrogacy, a surrogate mother is artificially inseminated with the 

father’s sperm. No fertility drugs are required to be taken for this type of surrogacy 

and there is a high success rate for surrogates with proven fertility. In Traditional 

Surrogacy, the expense incurred is much less than other form i.e. the Gestational 

Form of Surrogacy and recovery time for failed attempts is matter of weeks where 

as opposed to a failed gestational surrogacy attempt, may take upto months to get 

recovered. 

1.1.2Gestational Surrogacy 

Gestational surrogacy involves fertilizing the mother’s egg with father’s sperm in 

her own womb. The newly fertilized egg is then removed from the mother’s womb 

and implanted in the surrogate in a separate medical procedure. This type of 

surrogacy is much more complicated, but is sometimes preferred by the parents 

because both parents would share a genetic link to their baby. It is also more 

expensive than traditional surrogacy and involves months of fertility drugs. 

The newest term to describe the birth mother in a surrogacy arrangement is 

“gestational carrier”. The term is eerily reminiscent of the language used in 

Margaret Atwood’s dystopian novel A Handmaid’s Tale. In response to the 

announcement of the Kidman-Urban family on Tuesday, the social networking site 

Twitter was aflame with debate about the term, rather than the act itself. 
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Questioning the language, whether or not this is the standard terminology in the 

American context, is not the same as “bashing” the “consumers” or “recipients” of 

the Services of the “gestational carrier”, We all know too, that the stories of 

heartbreak experienced by those who undertake the most gruelling and expensive 

reproductive procedures or negotiate the minefield of intra and inter-country 

adoption. Many have experienced the trials personally or watched those close to 

them go through the pain of infertility.  

While some may eventually decide to do just that, it is not for anyone else to judge. 

Terms such as breeder and gestational carrier are dehumanising. The experience 

of carrying and giving birth to a child is profound. It is also difficult, painful and life 

changing. The changes go beyond the merely physiological to the core of our 

personhood. In advocating that women should be free to “choose” surrogacy, we 

need to be clear about who we are referring to. Are we speaking of the infertile 

couple or the would-be “gestational carrier”? And is “choice” –such a favourite in 

our globalised, free-market economy – the most appropriate framework in which 

to discuss the many layers of complexity that is surrogacy? 

Who is this woman, the birth mother? In some instances, she may be a relative or 

friend who performs the function of surrogacy as an infertile couple. 

This is the situation which most of us, including the Intern himself, is comfortable 

with as it does not raise issues of class and exploitation, let alone trans-continental 

financial transactions and the commoditisation of the womb. 

In other cases, she is a woman in a developing country who agrees to be a 

surrogate for the financial benefit of herself and possibly her family. Her “choice” 

to be a surrogate is limited by the options available to her. 

Her payment may be the ticket that lifts her out of debt, out of poverty or even into 

education and a better life. Or it may be just enough to help her family survive for 

another year. 
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Either way, it is these transactions that are the most troubling, as they represent 

the ultimate commodifiaction of the womb and the separation of the process of 

bearing and birthing a child from the personhood of the mother. 

The language of choice is also problematic in a first-world context. In the United 

States, where the gap between rich and poor is so stark – and growing – women 

who enter into commercial surrogacy arrangements as birth mothers have far less 

choice than those who use their services. 

Those who use commercial surrogacy services are privileged beneficiaries of a 

society that is highly stratified along class, race and gender lines. Being a birth 

mother is not a career choice for the already privileged. 

Surrogacy is here to stay. I am not proposing, or even advocating, that we should 

turn back the clock. But the language we use to describe surrogacy has a profound 

impact on all participants in the process.  

It is wrong to silence or eliminate the face of the person in this exchange who has 

given herself so completely for the benefit of the other parties. And using the term 

“gestational carrier” does exactly that. In one fell swoop her role becomes nothing 

more than that of an incubator or “walking womb”. 

Language matters. The insinuation of the term “gestational carrier” into our 

vocabulary changes the very terms of the discourse of surrogacy. 

Surrogacy is a desirable opportunity for couples who cannot have babies naturally. 

Surrogacy comes in many forms, ranging from in-vitro fertilization, or IVF, using 

donors’ eggs and sperm; to transferring a couple’s own embryos into a surrogate 

mother’s body. People have used less invasive forms of surrogacy for centuries, as 

well. In a famous biblical episode, for example, Sarah allowed a female slave Agar 

to conceive from her husband Abraham, in order to become this child’s mother 

according to the law. Surrogacy is often polarizing topic, with its own set of pros 

and cons that can give rise to many heated arguments.  
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1.2 Surrogacy Benefits for Those Having Health Problems: 

 

 

 Surrogacy is a very feasible option for many people whose health issues 

make pregnancy complicated or impossible with natural abilities. Aging, inherited 

diseases and harmful environmental impacts can influence fertility. Some women 

have medical issues like those who are born without an uterus that will mean a 

difficult or risky pregnancy. 

Occasionally close relatives, such as mothers or sisters, become surrogate mothers 

if the pregnancy of a family member is unbearable or impossible. This is called 

charitable surrogacy. More often, however, couples have to look for surrogate 

mothers through agencies or on their own.  This kind of Surrogacy is known as 

Altruistic Surrogacy. 

 

1.2.1 Desire for Completed Family Comes True: 

 Surrogacy helps gay couples become parents. For example, Sir Elton John 

and his spouse David Furnish became parents in December 2010, after finding a 

surrogate mother in California to bear their baby. Assisted reproductive 

technology can bring advantages to lesbian families, as well. Although they might 

not need surrogacy itself, many of them enjoy the results of intracytoplasmic 

sperm injection.  

1.2.2 Birth Defects: 

 Researchers report a high percentage of birth defects – such as heart wall 

problems, cleft palate, cleft lip, oesophageal atresia, anorectal atresia and others – 

in children conceived in vitro compared to children conceived naturally, according 

to a 2008 report from the centres for Disease Control and Prevention. 
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1.2.3Costs: 

 IVF and Surrogacy are expensive. In the U.S.A., a surrogate birth can cost up 

to $80,000. The most significant expenditures are the surrogate mother’s fee, 

agency fees to be matched with a surrogate, legal fees to an experienced lawyer to 

prevent custody litigation, and IVF fees. Lower costs – particularly savings on legal 

fees – can be found outside the United States. For example, one clinic in Kharkov in 

the Ukraine offers donor’s eggs for $5,227, and a full program including IVF and a 

surrogacy costs $33,768 if a client uses donor’s eggs. In India, a full surrogacy 

program could cost from $22,000 to $35,000, according to Medical Tourism 

Corporation. 

1.2.4 Surrogate Mother Risks: 

 For those who rely on surrogacy as a means to become parents, the 

behaviour of a surrogate mother and her readiness to be a part of the solution is a 

big concern. A woman can become attached to the child during the pregnancy on 

both physiological and psychological levels, and she can easily change her mind. 

Even if another person’s ova (eggs) were transferred into her body, she may 

develop a strong attachment to the baby. There are cases when surrogate mothers 

refuse to hand over their babies because they think that the couples who use their 

services are not reliable. Both parties have to solve such problems in courts.  

 

1.3 Surrogacy in India – Problems and Laws 

The government is to bring in legislation to regulate the rent-a-womb business 

which is thriving in India. And it begs legislation. 

From as far away as America, Canada, the UK and Singapore they come and there 

are many of our own too, and they all want to fulfil their dream of having their own 

baby. It costs them less (approximately five time less) and there fewer legal 

hassles, if any at all. For Surrogacy in India, these are simply guidelines. All that 

this means is that surrogate mothers need to sign a “contract” with the childless 

couple. There are no stipulations as to what will happen if this “contract” is 

violated. 
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True there are genuine cases where both the biological parents and the surrogate 

mothers benefit (this too is questionable but more of that later) but the lack of a 

law is gaping opportunity for exploitation, and no, this isn’t just about foreigners. A 

Reporter, of India Uncut had brought this story to readers’ attention, a story of how 

young girls from orphanages were being ‘hired out’ for surrogacy and they (the 

surrogates) themselves never got any money. And even if the mothers do get the 

money, poor women often have little choice. 
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2. Main Problems, their scope and impact on the society 

 

2.1The downside of surrogacy: 

Pregnancy affects a woman’s health and one cannot know all the long-term 

consequences of repeated pregnancies. Studies have shown that repeated 

pregnancies can even affect cardiovascular health. Pregnancy can also aggravate 

existing health conditions and a poor uneducated woman in India may not fully 

comprehend the risks, either short-term or long-term, if she is aware of her health 

problem that is. 

A baby soaks up nutrition from its host’s body and though the ‘mother’ might have 

a better diet during the pregnancy because of the money and care provided by the 

biological parents, her health may not be that good enough to begin with. In India 

women are not as healthy as they are in the developed countries due to poorer 

nutrition levels since childhood. 

The short term and the long term risks and effects associated with pregnancy can 

be found out by going through this list. Short-term effects range from fatigue and 

vomiting to the swelling of joints and the long term effects range from scarring, 

varicose vein to lose skin and as for complications are life-threatening, like breast 

cancer. Poor women who rent out their womb do not care or even think about 

these things. And even if middle class women go for it, the motive is money. And 

that makes them vulnerable to exploitation. 

Western countries often focus on the pain of giving up a baby which the mother 

has carried for 9 months and there are many court battles fought on this issue but 

in India this is not the issue. Why, there are instances of desperately poor women 

in India selling their own (biological) babies because they can’t feed the rest of 

their family! And this doesn’t just happen in India. Poverty has driven parents to 

sell their children in other countries too. 
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There are other negative aspects of surrogate motherhood. There are some who 

feel that if surrogate motherhood becomes a legal ‘business’ then soon educated 

working women will start hiring wombs to prevent a break in their career! To take 

an extreme scenario, baby ‘factories’ could spring up.  

 

2.2 Laws in other countries: 

In Canada, surrogate mothers are not allowed to accept payment but unfortunately 

this has driven the practice underground. 

In Japan, it is the woman who delivers the baby, and not the woman who provides 

the eggs, who is considered the baby’s mother in a surrogate birth. 

In Australia not all states have laws on surrogacy but the ones that do are 

Queensland, where surrogacy is illegal, Tasmania where it is an offence to make or 

receive payment for surrogacy and contracts are not legally binding, and in South 

Australia and Victoria where surrogacy contracts are illegal. 

In South Africa, paying surrogate mothers is illegal. 

 

2.3Indian women are vulnerable: 

A poor country like India badly needs a law on surrogacy and it badly needs to 

make payments to surrogate mothers illegal. The poorer the country, the more fear 

of exploitation. If in the long term the mother pays a heavier price, all short-term 

benefits have no meaning. I have read stories of husbands encouraging their wives 

to go in for surrogacy. Which I feel is disgusting is the combinations of poverty; 

illiteracy and the lack of power that women have their own lives in India are a 

deadly combination. 

India is now the only country in the world to legalise commercial surrogacy, if this 

article is right about other countries of the world. Unlike in other countries, 

including the UK, USA and France, in India the surrogacy agreements between the 

parties will be legally enforceable. The new law will protect all parties – the genetic 

parents, surrogate mother and the child. 
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The new Assisted Reproductive Technology (Regulation) Bill & Rules, 2008, states 

that the surrogate mother can receive monetary compensation for carrying the 

child in addition to health-care and treatment expenses during pregnancy. But the 

surrogate mother has to relinquish all parental rights over the child once the 

amount is transferred and birth certificates will be in the name of genetic parents. 

The age-limit surrogate mother is between 21-45 years. Single parents can also 

have children using a surrogate mother.  

If the 1988 Baby M case in the US forced many to put on legal thinking caps, then 

that year saw Australia battling with societal eruptions over Kirkman Sisters Case 

in Victoria, popularly known as ‘My Sister’s baby’. Linda Kirkman agreed to gestate 

the genetic sister of her older sister Maggie. The baby girl was handed over to 

Maggie and her husband at birth. This had sparked much community and legal 

debate and soon Australian states attempted to settle the legal complications in 

surrogacy. Now, commercial surrogacy is illegal, contracts in relation to surrogacy 

agreement unenforceable and any payment for soliciting of a surrogacy 

arrangement is illegal. 

Surrogacy in US, UK and Australia costs between $55,000 to $65,000. Does it make 

India, where medical living costs are much cheaper, a hot destination for childless 

couples from around the globe? No one knows, for there is no law to regulate or no 

system even to gauge the extent of surrogacy incidents in the country. Baby Manji’s 

case, pending in the Supreme Court, presented a stalemate with the judges asking 

“which law prohibits surrogacy” and the NGO countering it with “which law 

permits surrogacy”. If the Baby M case in the US gave birth to a global renaissance 

on surrogacy laws, hopefully the India Baby M case will be the catalyst for an 

Indian legislation on the issue. The Sooner, the Better. 

2.4 Other countries of the world: 

 In a country like the UK, no contract or agreement is legally binding. All 

expenses must be justified to the courts, which can intervene and ask for proof if 

the expenses incurred by the genetic parents are too high. 
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 In the USA, compensated surrogacy arrangements are illegal in many states. 

Also, four states in the US have held that such contracts, while not illegal, are 

unenforceable. 

 In all states in Australia, the surrogate mother is deemed by the law to be 

the legal mother of the child as well, and any surrogacy agreement giving custody 

to others is void. 

 In countries like Canada and New Zealand, commercial surrogacy is illegal, 

but ‘altruistic’ surrogacy is allowed i.e., without any payment. 

 In France, any kind of surrogacy, commercial or otherwise, is illegal. 

 

2.5 Financial aspects – What are the financial aspects of hiring a surrogate? 

How much does it cost intended parents? How much are surrogates paid? 

Who is profiting from this market? 

 

The surrogacy market is only a sliver of what Debora Spar (famous infertility 

specialist) has dubbed the “Fertility-industrial complex.”11 This “Baby Business” 

implicates a wide range of stakeholders, including hormone manufacturers, sperm 

and egg harvesters and donor banks, foreign adoption agencies, ART clinics, 

embryo banks, legal experts, surrogate matching agencies and the women 

participating in the paid pregnancy process themselves. Overall, an estimated 10 

million women spend approximately $3 billion every year in the attempt to 

produce a child. These are only estimates, however – no one knows for sure how 

many undocumented and unregulated fertility transactions occur. And surrogacy, 

especially traditional surrogacy, is especially susceptible to such extralegal 

transactions. Despite this dearth of information, there are some estimates available 

on the cost of surrogacy. News articles have reported that surrogates can be paid 

anywhere between $12,000 and $25,000 per pregnancy, with the consensus rate 

falling at $20,00012. Yet the cost to commissioning parents can be much greater, 

                                                           
11 Debora L. Spar. Fertility-industrial complex. The Baby Business: How Money, Science, and Politics 

Drive the Commerce of Conception. Boston: Harvard Business School Publishing Corporation, 2006. 

12 See id.; Elisabeth Eaves. Want To Work For $3?Forbes (July 24, 2009). 
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running from $40,000 to $120,000 when medical and legal bills are included. 

These may seem like large sums, but these prices correspond to real pay as low as 

50 cents to $3.00 per hour for surrogates. In other words, surrogates are typically 

paid far below any state’s minimum wage. Given anecdotal evidence that women 

serving as surrogates come from families of the lowest income brackets, these 

paltry figures further suggest that surrogacy agreements exploit vulnerable 

women. Examining these figures demonstrates clearly how the lack of regulation 

over surrogacy contracts turns seemingly private transactions into de facto 

abusive employment practices. With the rate of the fertility market’s expansion 

growing still, state governments must not remain silent. 

 

2.6 The Medical, Psychological, and Social Harms of Surrogacy to the 

Surrogate, the Child, and the Contracting Parents: 

 

Surrogacy and the act of intentional (as distinct from biological) parenthood create 

a situation in which as many as five people can claim a parental status over the 

resulting child: the contracting parents, the genetic mother and father, and the 

surrogate.13  

This reality fragments the reproductive function of marriage, resulting in several 

consequences: “First, it separates sex from reproduction; second, it separates 

motherhood from pregnancy; and third, it separates the unity of one couple in the 

involvement of a third person within the potential family relationship.14 

Though some researchers are quick to point out that, in post-modern society, 

traditional families are no longer the singular norm15it is virtually uncontested 

                                                                                                                                                                          
http://www.forbes.com/2009/07/23/surrogate-motherhood-minimum-wage-opinions-columnists-

elisabetheaves.html. 

13
 ELIZABETH MARQUARDT, ONE PARENT OR FIVE 47 (2011). 

14
 Olga van den Akker, The Importance of a Genetic Link in Mothers Commissioning a Surrogate Baby in 

the UK, 15 HUMAN REPROD. 1849, 1849 (2000) [hereinafter Importance of a Genetic Link]. 

15
 Id. at 1849–50. See generally, Jon Bernardes, Responsibilities in Studying Postmodern Families, 14 J. 

FAM. ISSUES 35 (1993). 

http://www.forbes.com/2009/07/23/surrogate-motherhood-minimum-wage-opinions-columnists-elisabetheaves
http://www.forbes.com/2009/07/23/surrogate-motherhood-minimum-wage-opinions-columnists-elisabetheaves
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that a child fares best when raised in a home with married, biological parents.16 

The fact that alternative family situations exist does not automatically mean that 

their creation should be facilitated by the State where third-party gametes and/or 

surrogate mothers must be used to bring a family into existence. Where there is 

ample evidence, as there is here, that traditional family situations are best for 

children, governing authorities have a legitimate interest in passing laws to 

promote the best possible atmosphere for children of having married, biological 

parents. Before considering the medical, psychological, and social effects on 

surrogates and children, it is worth noting the average demographics of 

contracting parents and comparing them with surrogate mothers. According to one 

early study, the mean age of both contracting mothers and contracting fathers was 

thirty-eight, and “they were more likely to remain in full-time education longer, 

obtain higher educational qualifications, and enjoy higher socio-economic status 

than surrogate mothers.” 17 Another study detailed that the age of contracting 

                                                           
16 See, e.g., THE MEANING OF MARRIAGE: FAMILY, STATE, MARKET, & MORALS 198 (Robert 

P. George & Jean 

Bethke Elshtain, eds. 2006) (“In the last thirty years, thousands of studies evaluating the consequences of 

marriage for children and society have been conducted . . . . In virtually every way that social scientists 

know how to measure, children do better, on average, when their parents get and stay married . . . .”); 

THE CENTRE FOR SOCIAL JUSTICE, EVERY FAMILY MATTERS: AN IN-DEPTH REVIEW OF 

FAMILY LAW IN BRITAIN 57 (2009), available at 

http://www.centreforsocialjustice.org.uk/client/downloads/WEB%20CSJ%20Every%20Family%20Matte

rs_smallres.pdf [hereinafter Every Family Matters] (children are healthier and better educated when 

brought up in married families); Marilyn Coleman, Lawrence Ganong & Mark Fine, Reinvestigating 

Marriage: Another Decade of Progress, 62 J. MARRIAGE & FAM. 1288, 1298 (2000); Sandra L. 

Hofferth & Kermyt G. Anderson, Are All Dads Equal? Biology Versus Adolescent Well-Being in 

Cohabitating, Married, and Single-Parent Families, 65 J. MARRIAGE & FAM. 213 (2003); Wendy D. 

Manning & Kathleen A. Lamb, Adolescent Well-Being in Cohabitating, Married, and Single-Parent 

Families, 65 J. MARRIAGE & FAM. 876 (2003). 

17 E. Blyth, ‘Not a Primrose Path’: Commissioning Parents’ Experiences of Surrogacy 

Arrangements in Britain, 13 J. REPROD. & INFANT PSYCHOL. 185, 187 (1995) [hereinafter Not a 

Primrose Path]. See also R.J. Edelmann, Surrogacy: the Psychological Issues, 22 J. REPROD. & 

INFANT PSYCHOL. 123, 126 (2004); Olga van den Akker, A Longitudinal Pre-Pregnancy to Post-

Delivery Comparison of Genetic and Gestational Surrogate and Intended Mothers: Confidence 

and Genealogy, 26 J. PSYCHOSOMATIC OBSTETRICS & GYNECOLOGY 277, 281 (2005) [hereinafter A 
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mothers ranged from twenty-nine to forty-seven18. In other words, contracting 

parents are often pushing the age of parenting beyond natural boundaries. 

2.7 Wanted: Child with High Academic Potential and Good Looks―Turning 

Children into Commodities 

 

When a significant amount of money is invested in a transaction, expectations will 

increase. 

Most couples who turn to surrogacy as a way to have a child are affluent and have 

already spent considerable amounts of money attempting in vitro fertilization 

(IVF)19 IVF can cost as much as $8,500 per round of treatment, plus the costs of 

medication. In some cases, surrogacy can cost the contracting couple $100,000 or 

more. In economic terms, it is natural for one who has invested such significant 

sums in an endeavour to expect positive returns. This significant economic 

investment, however, has led in some cases to the mentality that, not only can we 

contract to purchase children; we can choose children who are more likely to be 

good looking and to achieve social and academic success. This mentality has been 

evident for years in the egg donation industry. “[Egg donors who are] graduates 

and those with high IQs are in particular demand. Many contracting couples, 

desperate to have children, are also prepared to pay premium prices for specific 

physical attributes and good looks.”20 The willingness of infertile couples to pay 

significant amounts of money has had a direct impact over the increased number 

of women inquiring about egg donation by the motivation to pay for their 

education. 

The women who want to give eggs or become surrogate mother have to go through 

a very inquisitive process. The first step is a never ending questionnaire covering 

                                                                                                                                                                          
Longitudinal Comparison] (confirming basic inequalities between surrogates and contracting mothers 

on most socio-demographic variables). 

18
 Importance of a Genetic Link, supra note 6, at 1851. 

19 See, e.g., Alex Kuczynski, Her Body, My Baby, N.Y. TIMES (Nov. 28, 2008), 

http://www.nytimes.com/2008/11/30/magazine/30Surrogate-t.html?pagewanted=all 

20 Eric Blyth & Abigail Farrand, Reproductive Tourism – A Price Worth Paying for Reproductive 

Autonomy? 25 CRITICAL SOC. POL’Y 101 (2005) (citing a 2001 news article). 
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all aspects of the applicant’s life: physical appearance (colour of skin, hair and eyes, 

quality of hair, height, weight 

etc.), medical background of the applicant and her family, including the age and 

cause of death of her grand-parents, education, occupation, career goals, education 

and occupation of the parents and siblings, religion, musical abilities, sexual life 

and personal questions of all kinds. 

They also have to send several photos. The clinic or agency certify that no woman 

with medical problems or a criminal record is selected in their database, and 

parents are able to choose the one who is more likely to produce a ‘perfect’ baby 

with all the optional extras Many clinics also offer pre-implantation genetic 

diagnosis, not only to avoid genetic diseases but also to enable commissioning 

parents to choose the sex of the baby.21  

 

2.8 Fears during Pregnancy and the Pitfalls of a Continuing Relationship 

Between the Surrogate and the Contracting Parents 

 

In a surrogacy situation, individuals from more than one household have a claim of 

right as the child’s legal parent. Until the child is born and the contracting couple is 

legally declared the child’s parents, there is always a chance someone other than 

the intended couple will end up with custody of the child. This harsh reality fills 

the nine months before the baby’s birth with anxiety, particularly for the 

contracting parents. The surrogacy process is filled with inherent tensions for all 

the parties involved; tensions that do not exist in a traditional pregnancy.  

It is common in the United States for the contracting couple and the surrogate to 

make arrangements for continuing contact after the birth of the child, including the 

exchange of pictures, letters, phone calls, and visitation. Despite good intentions, 

however, allowing continuing contact can pose many problems, “including the risk 

that the surrogate mother would be continually reminded of the child she had 

relinquished, [contracting] parents’ fear of interference in bringing up the child, 

                                                           
21

 http://www.lasvegasfertility.net/index.html ; http://www.fertility-docs.com/fertility_gender.phtml 
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and the possibility that previously agreed arrangements about the nature and 

frequency of any contact might not be realized.” Many accounts of surrogacy 

experiences did not suggest “excessively favourable or unproblematic experiences 

of surrogacy.” Other worries include fear that the IVF treatments will be 

unsuccessful, concern about the expenses involved, fear of social stigma, and 

concern for the emotional well-being of both the surrogate and the contracting 

mother.  

2.9 Exploitation: The Surrogate Mother Is Loved and Used, Then Forgotten 

The exploitive effects of surrogacy on the surrogate mother often do not manifest 

themselves until after the baby is relinquished. Many psychologists urge that 

counselling should be strongly encouraged and even required for surrogates to aid 

the relinquishing process. This is because many women experience emotional 

anxiety over relinquishing the child and counselling and support groups condition 

the surrogate to see the pregnancy as merely a business transaction rather than a 

traditional pregnancy22 some prominent researchers have even advocated for 

“Essential” research observing the surrogate’s own children out of concern that 

they could suffer fears of also being relinquished 23 Though few surrogates report 

feeling exploited, most surrogate mothers expect the contracting parents to be 

open with the child about his or her origins and that a relationship will continue 

between the two families after the baby is relinquished24. 

In other words, once the contracting couple gets from the surrogate what they 

could not accomplish on their own, the motivation to care for the surrogate’s well-

being disappears. The likelihood of a surrogate becoming dissatisfied with the 

surrogacy arrangement increases as time passes and contact with the contracting 

couple diminishes25 

                                                           
22

 Baslington, supra note 22, at 61, 63–64. 

23
 Psychological Aspects of Surrogate Motherhood, supra note 2, at 57. 

24
 ID 

25
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2.9.1 “Forced” Surrogacy 

 

Commercial surrogacy arrangements raise concerns of forced surrogacy and 

manipulation. 

Given the newness of reproductive technologies, the intersection between human 

trafficking and surrogacy has largely been overlooked. Women’s bodies are sold 

internally and on the global marketplace for sex trafficking, and it seems inevitable 

that organized crime will shift into the surrogacy market and sales of women’s 

reproductive capacity.”  

India, which is at the forefront of the global surrogacy market, has raised concerns 

regarding the ethics of surrogacy because it is highly unregulated and open to 

exploitive situations. For example, most surrogates are generally poor, illiterate, 

and are recruited from rural villages. Surrogacy recruits are generally kept in 

clinics where they are monitored around the clock. In There are other concerns, 

such as “‘renting’ of Indian women’s bodies by westerners, the lack of counselling 

services available to surrogates after the relinquishment of their gestational 

babies, And the use of mandated and scheduled C-sections by clinics, which allows 

for quick deliveries. 

Little attention has been paid to the plight of Indian surrogates. However, Alison 

Bailey’s recent overview and study sheds a powerful light on the reproductive 

injustices faced by Indian surrogates. The actual number of surrogacy clinics in 

India is unknown, but as of 2008, one study estimated that about 3,000 were in 

operation and another estimated that there was a thirty percent annual growth 

rate as a result of the promotion of medical tourism by the Indian government. As 

of 2006, surrogacy was a $445 million business with projections that profits would 

reach $6 billion in the following years.  

The surrogacy situation in India magnifies the problem with surrogacy world-

wide, even where it is “voluntary”: Women’s bodies become commodities through 

which others can purchase what they wish to have and most or all care, concern, 

and medical attention is directed at the child while the surrogate mother is left to 

fend for herself. As Ms. Bailey rightly pointed out, 
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What about the possible long-term, harmful effects fertility drugs, obstetric 

complications, or surgical procedures might have on surrogacy workers? Are these 

risks less morally acceptable in developing-world contexts? Are clinics or 

contracting parties responsible for surrogacy workers’ medical care if the 

gestational labor they did under contract causes cancer, sterility, or long-term 

pregnancy-related disabilities? Can these harms be written off as occupational job 

hazards? 

2.10 Intentionality: A Crucial Difference between Adoption and Surrogacy 

 

There is a profound difference between adoption and surrogacy. “In treatment for 

infertility, the aim is to obtain a pregnancy or baby for the infertile parent; in 

adoption the opposite occurs: the aim is to obtain a family for the baby or child.”26 

Even though issues of parental rights exist in adoption, the practice was 

established to ensure the best interest of a child by providing a loving and secure 

home for a child that would otherwise lack such an upbringing.  

In comparison, surrogacy is centred on the desire for the commission adults to 

have a child who does not yet exist. It is therefore inherently adult-centred in a 

way adoption is not. It has the purpose of fulfilling the desire of an individual or a 

couple to be parents. In other words, whereas surrogacy starts with the wishes of 

adults, adoption starts with the rights of the child. Contrary to adoption, a 

surrogacy agreement is concluded not only before the birth of the child, but even 

before its conception. This is also contrary to the dignity of the child and to PACE 

Recommendation 1443 (2000) which roundly condemns “the conceiving of 

children for adoption”. Moreover, a surrogate mother will likely receive payment 

for her services whereas the birth mother in an adoption may not receive 

compensation. The prohibition of gain from activities related to adoption 

demonstrates a firm policy against financial transactions that involve a human 

body, for example, acquiring a child by buying the services of a surrogate Thus, 

most surrogacy arrangements, where the mother receives compensation are 

against public policy. 
                                                           
26

 Psychological Aspects of Surrogate Motherhood, supra note 2, at 55. 
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Surrogacy can easily become a form of exploitation or even trafficking. There are 

already documented instances of this currently, the Council of Europe adheres to a 

policy that human trafficking is “an offense to the dignity and integrity of the 

human being” and therefore violates the human rights of the victim. Additionally, 

each nation that ascribed to the Convention on 

Action against Trafficking in Human Beings is required to legislate in order “To 

discourage the demand that fosters all forms of exploitation of persons, especially 

women and children.” 

 

These provisions establish a policy of protection for women and children who are 

vulnerable to exploitation. In furtherance of this policy, surrogacy should be 

prohibited because of the exploitation that is inherent in promising a young 

woman financial benefit for consenting to use her body as a means of producing a 

child that she agrees to surrender before giving birth. 

Surrogacy is contrary to human dignity and therefore should not be permitted. 

Refusal to transcribe the filiations of children obtained through international 

surrogacy in the civil registry is one of the most effective ways of dissuading 

intending parents from resorting to a surrogate mother abroad. 

Contractual Disputes and Health Risks:  

A diagnosis of disability or disease, even if equivocal, could lead to many serious 

problems with a surrogacy arrangement. For example, a prenatal diagnosis of 

disability or perceived imperfection could result in the commissioning couple 

reneging. The surrogate may wish to proceed with the birth; however, the 

commissioning couple may no longer want the child. Alternatively, the surrogate 

may choose an abortion contrary to the wishes of the commissioning couple, but 

presumably the surrogate’s decision for abortion under law would prevail. The 

ART Bill makes no provision for such disputes, and so any burden remains with the 

surrogate, commissioning couple and others involved. 

Given that gestational surrogacy involves ART, the health risks in ART are 

pertinent to surrogacy. According to a recent review, ART is responsible for 
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approximately 50% of all multiple births worldwide27 and about half of IVF 

pregnancies in the US result in multiple births, with a high risk of premature 

delivery28. One-third or even one-half of infant mortality is due to complications of 

prematurity, and a large contributor to prematurity is infertility treatment. In 

addition to these risks, there is an increasing concern that other risks to children 

born of ART may occur. The point here is that in gestational surrogacy, the 

contractual arrangement makes these problems more acute as it involves parties 

whose response to these issues cannot be predicted. Yet these matters have the 

potential to undermine the whole contract in seriously damaging ways. In a 

gestational surrogacy agreement, the increased chance of more than one birth 

could lead to contractual disputes if the intention of the commissioning couple was 

to have only one baby. For example, a British woman pregnant with two kids sued 

a California couple because they backed out of their surrogacy contract after she 

refused to abort one of the foetuses.29 

 

 

 

 

 

 

 

 

 

 

                                                           
27

 Gurgan T and Demirol A (2007) Unresolved issues regarding assisted reproduction technology. 

Reproductive Biomedicine Online. 14 Suppl 1:40-3. 

28
 IVF may cause higher infant death rates - More money may lead to worse health, says doctor. BioEdge 

241 -- Wednesday, 21 March 2007. (http://www.slate.com/id/2161899/) 

29
 Surrogate mother sues California couple. August 14, 2001. CNN/Law Centre. 

(http://archives.cnn.com/2001/LAW/08/13/surrogate.dispute/index.html) 
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3. Pros and Cons of Surrogacy: 

According to the Centres for Disease Control, about 10 percent of women in the 

United States ages 15 to 44 have difficulty getting pregnant. One option for these 

couples is surrogacy, whether working with an agency or arranging an independent 

match. 

3.1 Information on Surrogacy Agencies 

 A surrogacy agency assists in making all arrangements from start to finish. 

Because it can be time-consuming finding the right match, going through an agency 

might take less time. Agencies work with first-time and experienced surrogates but 

nonetheless keep all parties well-informed. A surrogate agency guides both parties 

through the details of what is involved, coordinates all testing requirements and 

negotiates the contract. Independent matches can be found through word of 

mouth, through a surrogacy attorney, by asking a family member or friend to be a 

surrogate or through online message boards.  

 

3.2 Benefits of Surrogacy: 

 

 Surrogacy offers another solution to couples unable to have a baby of their 

own. A major advantage of surrogacy is that it allows one or both parents to be 

genetically related to the child. Different from adoption, surrogacy involves the 

intended parents in the baby’s conception and throughout the pregnancy. With a 

decline in the number of newborn infants available for adoption, surrogacy offers 

childless couples another alternative to having a baby.  

 

3.3 Cost of Surrogacy: 
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 Couples exploring the potential of surrogacy must consider a number of 

critical factors. 

The first question is often whether to use a surrogacy agency or to find an 

independent match. Fees can range from $3,000 to $20,000, depending on whether 

an agency finds a match only or offers full services. Other costs, for which the 

intended parents usually are responsible for paying, even if they find their own 

surrogate, include compensation to the surrogate, attorney fees, court costs and 

prenatal care for the surrogate mother. Couples for whom finances may be an issue 

can often save thousands of dollars by finding a match independently. 

 

3.4 Surrogacy Warnings: 

 

 In some cases, either the surrogate or the intended parents are taken 

advantage of. Unfortunately, scams involving surrogacy do occur. Sometimes 

people’s feelings change, or medical complications arise. Unpaid medical bills are a 

common problem. When the intended parents do not pay, the hospital typically 

holds the surrogate mother responsible for payment. 

 

3.5 Misconceptions: 

 

 One of the biggest myths about surrogacy is that most surrogates will not 

give up the baby. In most cases, surrogates already have children of their own, and 

it is the love for their own children that makes women want to give other couples 

that same opportunity to experience parenthood. A surrogate generally enters the 

arrangement knowing that the baby she will carry belongs to the intended parents.  

 

3.6 Preventing Problems with Surrogacy: 

 A thorough screening process at the onset can prevent many problems later 

on. Conducting thorough psychological testing along with background and credit 

checks on both the surrogate and the intended parents are important factors in 

any surrogate arrangement. On the part of the surrogate, a comprehensive health 
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history and physical exam should be part of the process. All parties have the right 

to all the facts before entering into a contract. Parents must be cautious if not using 

the services of an agency, and a surrogate will ask for retainer fee. 

 

 

3.7 Controversy around Surrogacy: 

 Even though it’s estimated that hundreds of babies are born as the result of 

surrogacy arrangements each year, the controversy continues. Some view it as a 

commercial enterprise, likening it to baby selling. Legal experts warn that in most 

states, surrogacy contracts can be difficult to enforce. In some states, paid 

surrogacy is illegal. The fact remains that both the intended parents and the 

surrogate take risk when signing a surrogacy contract. Still, very few surrogate 

contracts ever evolve into a dispute. 
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4. Advantages & Disadvantages of Surrogate Mothering:  

Many couples want children despite physical obstacles that prevent them from 

carrying their own to term. Surrogate parenting gives couples the option to pay 

someone else to carry their child. Surrogate mothers are usually artificially 

inseminated and a sign a contract stating the obligations of the surrogate and the 

intended parents. There are many benefits and disadvantages of surrogate 

parenting that make becoming or using a surrogate a major decision. 

1. High Expense 

 The cost of using a surrogate parent is extremely high and can be in excess 

of $100,000; a cost that eliminates it is an option for many infertile couples. 

However, surrogate mothering provides the surrogate with an opportunity to fulfil 

the desires of a couple and receive compensation for her services. The infertile 

couple is responsible for all costs related to the pregnancy, including compensation 

for lost work, medical bills, maternity clothes and legal documents. 

2. Moral Issues 

 While surrogate mothering allows a woman to receive monetary 

compensation for carrying another person’s baby and allows childless couples to 

experience parenthood, opponents debate the issue of whether a baby is being 

purchased. Nevertheless, the baby is genetically a product of the parents. 

 

3. Legal Issues 

 Although a contract with the surrogate mother exists, if the surrogate 

changes her mind, states vary as to how they will handle it. Additionally, 

pregnancies are unpredictable and issues occur if the child is not carried to term or 
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there are other complications. However, an agency will handle most of these issues 

to keep the process running smoothly. 

 

 

 

4. Other issues: 

 Opting for a surrogate mother allows the infertile couple to investigate the 

surrogate’s background before deciding to go forward. Additionally, the intended 

couple actually have a genetic link to the child; the intended parents are closely 

involved in all facets of the pregnancy making the relationship between all parties 

extremely important, as the emotional moment of giving up the child may be 

bittersweet. 

 

The roots of surrogacy can be traced long back in Indian History. The world’s 

second and India’s first IVF (In Vitro Fertilization) baby Kanupriya alias Durga was 

born in Kolkata on the 3rd of October, 1978. Since then, the field of Assistive 

Reproductive Technology (ART) has started developing rapidly. However, from a 

legal point of view, the laws related to surrogacy are still in the nascent stage. At 

present the agreement between the parties based on the ART Guidelines are the 

guiding force as a proper and strong codified law is yet to be adopted and 

implemented. India has recently been climbing the ladders up in the sought after 

destinations for surrogacy with the growth in the intended parents opting for 

surrogacy. With the recognition of same sex marriages and the approval of the 

basic human right to have family and children has given rise to surrogacy. 

However, at the same time nations all across the globe are condemning 

commercial surrogacy as it results in commercialization of human reproductive 

system and co modification of children. Surrogacy has thus attained the stature of a 

topic of high regard amongst the governments of different nations, medico-legal 

luminaries and for the general public due to its various socio-ethical reasons. 

Altruistic Surrogacy:    
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Altruistic surrogacy is a situation where the surrogate receives no financial reward 

for her pregnancy or the relinquishment of the child (although usually all expenses 

related to the pregnancy and birth are paid by the intended parents such as 

medical expenses, maternity clothing, accommodation, diet and other related 

expenses). 

 

5. The Guidelines by Indian Council for Medical research (ICMR): 

The Indian Council for Medical Research had given various Guidelines regulating 

the Assisted Reproductive Technology procedures in the year 2005. The Law 

Commission of India submitted the 228th Report on Assisted Reproductive 

Technology (ART) [Annexure 1] procedures discussing the importance and need 

for surrogacy, and also the steps taken to control surrogacy arrangements. The 

following observations had been made by the Law Commission:- 

 Surrogacy arrangement will continue to be governed by a contract amongst 

the parties, which will contain all the terms requiring consent of surrogate mother 

to bear child, agreement of her husband and other family members for the same, 

medical procedures of artificial insemination, reimbursement of all reasonable 

expenses for carrying child to full term, willingness to hand over the child born to 

the commissioning parent(s) etc. But such an arrangement was also explained 

should not be for commercial purposes. 

 A Surrogacy arrangement should provide for financial support for surrogate 

child in the event of death of the commissioning couple or individual before 

delivery of the child or divorce between the intended parents and subsequent 

willingness of none to take delivery of the child. 

 A Surrogacy contract should necessarily take care of life insurance cover for 

surrogate mother. 

 One of the intended parents should be a donor as well, because the bond of 

love and affection with a child primarily emanates from biological relationship. 

Also, the chances of various kinds of child-abuse, which have been noticed in cases 

of adoptions, will be reduced. In case the intended parent is single, he or she 

should be a donor to be able to have a surrogate child. Otherwise, adoption is the 
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way to have a child which is resorted to if biological (natural) parents and adoptive 

parents are different. 

 Legislation itself should recognize a surrogate child to be the legitimate 

child of the commissioning parent(s) without there being any need for adoption or 

even declaration of guardian. 

 The birth certificate of the surrogate child should contain the name(s) of the 

commissioning parent(s) only. 

 Right to privacy of donor as well as surrogate mother should be protected. 

 Sex-selective surrogacy should be prohibited. 

 Cases of abortions should be governed by the Medical Termination of 

Pregnancy Act,     1971 only. 
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6. Surrogacy and some other highlighted issues: 

 

6.1Surrogacy v/s Adoption 

 

Surrogacy and Adoption are both described as wonderful ways to create or add to 

families. 

The real reason for having a surrogate mother than to adopt is so that one can have 

a biological blood connection to the baby. It enables the parent to carry on their 

bloodline and family name into the future using either his or his partner’s egg or 

sperm or both. On the other hand, adoption does not provide them with such 

opportunities for connection or control. The infertile couple maintains full control 

over the entire process from picking the woman to becoming a surrogate mother 

to conception to birth. Another advantage is that the couples are equipped with all 

the information about the surrogate mother and background about both the egg 

donor and sperm donation. It is usually one or both of the intended parents. 

The adverse thing on surrogacy is that it is very expensive. Not to mention the 

possibility also that a surrogate mother may have a second thought and decide to 

keep the baby. However, in adoption, it is not the case as birth mother has already 

given up the baby and also adoption is very cheap and not to mention that 

adoption will help the poor children in terms of a family, proper food, shelter, 

education etc. However, in arriving at a conclusion, it has to be mentioned that 

both adoption and surrogacy are beautiful ways to create or add families and the 

infertile couple are encouraged to explore all the options and choose the medium 

that will suit them the best. 
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6.2Exploitation v/s Empowerment 

The question that arises here is whether surrogacy can be construed as an act of 

dehumanization or empowerment for the poor women who agree to the 

procedure? Whether it is exploitation or opportunity? 

The critics of outsourcing surrogacy will continue to argue that payment for bodily 

services dehumanizes the surrogate mother and exploits her reproductive organs 

and capability for personal gain of the wealthy. Books like Aldous Huxley’s Brave 

New World and Margaret Atwood’s The Handmaid’s Tale depict worlds where 

child-making is performed by mass incubators (Huxley) and subjugated hand 

servants (Atwood). Dr. John Lantos from the Centre for Practical Bioethics in 

Kansas City is one of the strongest persons who opposes to outsourcing surrogacy. 

He argues that the practice only raises the risk of baby farms in developing 

countries, compounded by the possibility that increasing competition among 

clinics will compromise safety measures for these Indian women. 

On the contrary, the followers of surrogacy, however, highlight the overwhelming 

economic opportunities for these women in light of their educational background 

and social circumstances. Interviews with these women generally result in 

optimistic correspondences, with women expressing positive outlooks on buying a 

home, educating their children, or paying off debt. If surrogacy contracts are 

transparent and surrogate mothers are protected by adequate laws, then one could 

argue that shifting the income generation to mothers does lead to empowerment. 

Evidence for this viewpoint could stem from the case of microfinance and 

Mohammed Yunus, where micro loans to female heads of families resulting in a 

positive case of general community development. 
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6.3Reproductive Autonomy v/s Coercion 

The question here is how much control do these women have over their bodies 

and reproductive capacities and is there any evidence of coercion by family 

members or in-laws? 

The feminists might argue on the point that equal rights for women means giving 

women independence to choose for themselves, to pick their lifestyle, sexual, and 

reproductive freedom. With that premise in mind, telling a woman that hosting a 

surrogate pregnancy dehumanizes her just imposes a new form of paternalism. All 

the women should have the freedom to select for themselves. 

Also, the arguments based on democracy posit the need for reproductive freedom 

and procreative liberty, of the negative right of interference by government on 

matters of personal choice. Along these lines, the silence of the Indian government 

is in line with the values of democracy, with ethical guidelines advocating for a 

women’s autonomy to select her own reproductive rights. 

The counterarguments to this assemble dwells on the concept of preference. How 

much choice does a poor woman in India really have? With four or five children, an 

absent husband, elders to care for, and limited educational opportunities, does this 

woman really symbolize the feminist’s idea of choice? How can we know whether 

or not her husband or intimate partner forced her to “volunteer” her services? The 

matrilineal system of marriage in India may grant substantial influence to mother-

in-laws in pressuring these women to undertake surrogacy arrangements. 

Currently, community stigma against surrogate mothers forces many women to 

live in temporary apartments or keep their pregnancies secret. A woman notifies 

people that she is bearing a child for a relative. In this scenario, the existence of 

voluntary choice is debatable if not arguably invalid. 
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6.4Religious v/s Cultural Concerns 

The moral debate on surrogacy has often delved into religious pedigree and 

cultural conditions in search of an answer. A very early indication to infertility can 

be found in Genesis, when Jacob’s wife, like many of her Biblical peers, was unable 

to bear a child. After praying to God and begging her husband, she sends Jacob 

‘unto’ her maid and then adopts the resulting child as her own. Sara did likewise, 

sending Abraham to her maid Hagar, saying, “I shall obtain children by her”. 

It is often difficult to disassociate the influence of distinctly religious factors from 

other cultural conditions affecting women’s reproductive health. Further, religious 

groups often exert influence on civil authorities in matters of reproduction. Joseph 

Schenker has studied some of the religious differences towards ethics in surrogacy, 

and his findings are quite interesting. In Jewish law, a childless couple falls within 

the category of personal suffering and there exists a clear obligation to assist them 

in every permissible way, as long as no one is harmed in the process. 

The Catholic Church’s statement on assisted reproduction is obvious; assisted 

reproduction is not entertained by them. The Eastern Orthodox Church supports 

medical and surgical treatment of infertility, and the Baptist, Methodist, Lutheran, 

Mormon, Presbyterian, Episcopal, United Church of Christ, Christian Science, 

Jehovah’s Witness and Mennonite religions all have liberal attitudes towards 

infertility treatments. Efforts to get rid of infertility are encouraged under the 

Islamic law but only to the possibility that IVF technologies involve the husband 

and wife.30 

Surrogate motherhood involves a woman bearing the child of another couple. In 

gestational surrogacy, women’s eggs are viable but she cannot carry the child to 

term (possibly due to uterine cancer). In this case, the embryo is externally formed 

by In-Vitro Fertilization (IVF) of the husband’s sperm and the wife’s ova, and then 

                                                           
30

 http://www.stanford.edu/group/womenscourage/Surrogacy/moralethical.html 
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implanted in a surrogate mother’s womb. However, if the women are unable to 

produce viable eggs, the two parties then come to a contract with a third woman to 

be artificially inseminated with the husband’s sperm through IVF. This is what is 

referred to as traditional surrogacy.  
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7. Detail study of the very famous cases in the US Court on Paid 
Pregnancy and the Yamada Case of India: 

In The Matter Of ‘Baby M’31 where the main matter was of contractual dispute 

arising out of surrogacy. The Sterns entered into a surrogacy agreement with Mary 

Beth Whitehead in which she agreed to bear the child of Mr. Stern (through 

artificial insemination) in exchange for costs plus $10,000 and to terminate her 

rights as a mother (before the baby was even conceived). Upon the birth of the 

baby (Melissa) and the subsequent handover to the Sterns as agreed, Mrs. 

Whitehead "became deeply disturbed, disconsolate, stricken with unbearable 

sadness." She persuaded the Sterns to give her one last week with the child by 

telling them that she was suicidal (so they handed their child over to a suicidal 

woman) and she fled to Florida with her husband and the baby. There, they took 

evasive manuevers to avoid detection before being ordered to turn over the child. 

The Sterns filed suit, seeking possession and ultimate custody of the child and 

enforcement of the surrogacy contract (in which the child would be placed 

permanently in their custody and Mrs. Whitehead's parental rights would be 

permanently terminated). After a lengthy trial, the court ordered that Mrs,. 

Whitehead's parental rights are terminated and that sole custody of the child be 

granted to Mr. Stern. The court also entered an order allowing the adoption of 

Melissa by Mrs. Stern, all in accordance with the surrogacy contract. Mrs. 

Whitehead appealed. 

7.1 WHITEHEAD (The Surrogate) ARGUES: 

 Surrogacy contract is invalid because: 

1. It conflicts with public policy since it guarantees that the child will not have 

the nurturing of both natural parents, presumably New Jersey's goal for 

families. 

2. It deprives the mother of her constitutional right to the companionship of 

her child. 

                                                           
31

 225 N.J. Super 267 (N.J.Super.Ch. 1988) 
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3. It conflicts with statutes concerning termination of parental rights and 

adoption. 

She claims primary custody with visitation rights for Mr. Stern, both on a best-

interests basis as well as on the policy basis of discouraging surrogacy contracts. 

The standard for determining best interests where the infant resulted from a 

surrogacy contract is that the child should be placed with the mother absent a 

showing of unfitness. 

 

7.2 STERNS (The Intended Parents) ARGUES: 

Contract is valid and should be enforced. They have a right to privacy, which 

includes the right of procreation and the right of consenting adults to deal with 

matters of reproduction as they see fit. Given the circumstances, the child is better 

off in their custody with no residual parental rights reserved for Mrs. Whitehead. 

Furthermore, the statute which grants full parental rights to a husband in relation 

to the child produced, with his consent, by the union of his wife with a sperm 

donor denied him equal protection of the laws. 

7.3 COURT SAYS: 

 Contract is void, remand for determination of Mrs. Whitehead's visitation rights. 

7.4 HOLDING: 

 Pre-birth contract under which a woman agrees to be impregnated, through 

artificial insemination, by a man not her husband and to give up, irrevocably, all 

parental rights upon the birth of the resulting child for the purpose of permitting 

the natural father and his wife to adopt the child as their own where the woman is 

to be paid $10,000 and where there is no showing that the woman is an unfit 

mother or that the natural father and his wife are fit parents is void as counter to 

laws governing adoption and termination of parental rights and the public policies 
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of keeping children with both of their natural parents and of treating the rights of 

natural parents equally concerning the custody of children. 

7.5 RATIONALE: 

 Adoption through private placement is "very much disfavoured" in New 

Jersey law. 

 The use of money for the purpose of adoption through private placement is 

illegal and perhaps criminal. 

 A contract under which the mother, before the baby is born, agrees to 

surrender all parental rights to the child is coercive. 

 In a case such as this, the best interests of the child become secondary to 

the market concerns of facilitating an adoption: the child is "sold" without 

regard for whether the purchasers will be suitable parents; the natural 

mother does not receive the benefit of counselling and guidance; and the 

monetary incentive to sell may, in some circumstances, make her decision 

less voluntary. 

 The adoptive parents may not be fully informed of the surrogate's medical 

history. 

 Statues provide that a surrender of parental rights can only occur where 

there has been a voluntary surrender of a child to an approved agency or to 

the state, accompanied by a formal document acknowledging termination of 

parental rights or where there has been a showing of parental 

abandonment or unfitness. 

 Under the contract, the rights of the mother are irrevocably termination 

before she knows the strength of her bond with the child. Therefore, she 

cannot give informed consent. 

 There is a danger that surrogacy will be a benefit to the rich at the expense 

of the poor. 

 Mr. Stern was never denied the right to procreate because the custody, care, 

companionship and nurturing that follow birth are not parts of the right to 

procreation. To assert that Mr. Stern's right to procreation gives him the 

right to the custody of Baby M. would be to assert that Mrs. Whitehead’s 
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right to procreation does not give her the right to the custody of Baby M.; it 

would be to assert that the constitutional right of procreation includes 

within it a constitutionally protected contractual right to destroy somebody 

else's right of procreation. 

 EQUAL PROTECTION: The state has a sufficient basis for distinguishing 

between a sperm donor and a surrogate mother, even if the only difference 

is between the time it takes to provide sperm for artificial insemination and 

the time invested in a nine-month pregnancy. 

Some of the cases that were referred to in this case were 

4. Surrogate Parenting Associates v. Commonwealth ex. rel. Armstrong32 

5. Johnson v. Calvert33 

 

 

 

 

 

 

 

 

 

 

                                                           
32

 704 S.W.2d 209 (Ky. 1986) 

33
 851 P.2d 776 (Cal. 1993) 
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Yamada Case 

Japanese couple Ikufumi and Yuki Yamada traveled to India in late 2007 to discuss 

with fertility specialist Dr. Nayna Patel their desire to hire a surrogate mother to 

bear a child for them. The doctor arranged a surrogacy contract with Pritiben 

Mehta, a married Indian woman with children. Dr. Patel supervised the creation of 

an embryo from Ikufumi Yamada’s sperm and an egg harvested from an 

anonymous Indian woman. The embryo was then implanted into Mehta’s womb. In 

June 2008, the Yamadas divorced, and a month later Baby Manji was born to the 

surrogate mother. Although Ikufami wanted to raise the child, his ex-wife did not. 

Suddenly, Baby Manji had three mothers—the intended mother who had 

contracted for the surrogacy, the egg donor, and the gestational surrogate, yet 

legally she had none. 

The surrogacy contract did not cover a situation such as this. Nor did any existing 

laws help to clarify the matter. Both the parentage and the nationality of Baby 

Manji were impossible to determine under existing definitions of family and 

citizenship under Indian and Japanese law. The situation soon grew into a legal 

and diplomatic crisis. The case of Baby Manji illustrates the complexity and 

challenges faced by institutions in the face of emerging technologies. 

The Institutions in Crisis case studies provide students of ethics, organizational 

studies, crisis management, and institutional analysis with opportunities to 

explore the dynamics of organizations experiencing change, ethical crisis, and 

evolution.  

1. Open class with reactions to the case: 

a. What do you know about commercial surrogacy and fertility tourism? 

b. Does anyone have personal or family experience with commercial surrogacy, or 

with travelling to another country for medical treatment? Does this case resonate 

in any way with your experiences or those you’ve heard about? 

 

2. What triggered the crisis in this case? When did it occur? 

In the most general terms, a “crisis” may be defined as a moment when 

understandings of “what should be” can no longer be applied to the situation at 
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hand. Participants in the Baby Manji case experienced a sense of crisis on a 

personal level, but the crisis was also experienced at the institutional level when 

both the available understandings of family and the existing legal structures 

related to family and citizenship were unable to accommodate the phenomena of 

commercial surrogacy. Having two countries involved exacerbated the sense of 

crisis. An important point to emphasize in the discussion is that institutional crises 

are complex, with multiple actors, causes and factors contributing to their 

development. We may limit our understanding of the case when we try to identify 

a single person or moment in time as the key to the crisis. A better approach may 

be to allow the layered complexity of the case to stand as it is.  

 

Possible responses: 

a. The moment the contract was signed 

b. The Yamadas’ divorce 

c. Baby Manji’s birth 

d. When Mr. Yamada applied unsuccessfully for identity and travel documents for 

the baby 

e. When the case started to attract international media attention 

f. When the NGO Satya accused Akanksha of child trafficking 

g. When Dr. Patel refused to acknowledge Akanksha’s role 

 

For whom all was this case a crisis? What was at stake for the different 

institutions, groups, and individuals involved? 

 

Possible responses: 

A. Akanksha Infertility Clinic and other such clinics 

i. Contestation over the Baby Manji situation threatened the legitimacy of infertility 

clinics in 

India. With a loss of legitimacy clinics would lose credibility with foreign clients 

and likely be more heavily regulated by the government. Both of these events could 

result in lost income for the clinics. 
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Indian government 

i. A key factor complicating reform of the commercial surrogacy industry is the lack 

of capacity in current Indian law to address emerging issues. This is an outgrowth 

of the government’s enthusiastic promotion of a business climate that is friendly to 

the medical tourism industry, which was founded on the outsourcing model 

pioneered in other industries in India. At both the national and the state level, the 

Indian government promotes the country’s reputation as a premier destination for 

medical tourism, because the industry serves as a driver of economic growth as 

well as an income generator for the state in the form of tax revenue. The absence of 

industry regulations attracts patients and keeps fertility treatment costs low. 

 

ii. “The legitimising of reproductive processes, like surrogacy, means legitimising 

its outcome too. Therefore, the law not only has to adapt to the new technology, 

but has to meet the challenge of marrying the old with the new without unsettling 

what we hold dear. 

The case brought to light the inadequacy of the voluntary guidelines to address the 

family structures made possible by emerging biotechnology. The draft legislation 

would address the concerns of a broader array of stakeholders and expand the 

social contract beyond the gestation period. In what ways would this address the 

complex questions the case raises about family, parenthood and citizenship? In 

what ways would it fail to do so? Is it possible to redefine family under the law in 

such a way that accounts for the new relationships this case creates? Is the legal 

ambiguity of parentage in cases such as this only resolved by banning commercial 

surrogacy, as many other countries have? What are the risks and benefits of such a 

ban? What about disputes between the surrogate and the intended parents? Can 

the law ever adequately respond to the question about which parents have the 

larger claim to the child? 
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8. Story of Surrogates: 

This is Rekha Bajiya, She is a surrogate from the state of Rajasthan and she entered this 

profession by her choice. No one forced her for this. When I met her at Upkar Foundation 

she was the only lady there whose expression 

really made me think, I asked the authority there, 

and when I came to know the reason of her being 

sad that kept me stunned. In 2005 she was hired 

by an Indian Couple (Name not disclosed) who 

promised to pay a sum to 2, 00,000/- INR on 

delivery of the child but when the child was 

delivered the doctors found that the baby was not 

medically fit. For the initial 30 days the baby was 

kept in the ventilator but that baby though 

survived, he was left with the loss of vision. The 

Couple refused to accept the child and they 

claimed the clinic to return the entire sum of 

amount which they spent on the mothers medical expenditure and also the expenses that 

they incurred to the clinic and also claimed that the surrogate mother has to pay them a 

sum of 90,000/- INR as a result of not delivering the child properly and the condition is 

such now the clinic also wants the Surrogate to pay the amount because the sum of 

amount the intended parents claimed from the clinic was much higher than that of the 

Surrogate i.e. 7,00,000/- INR. But Upkar Foundation has rescued the mother and has 

agreed to settle the issue with the parents and the clinic. So, though I have researched on 

this topic since last two months, I have not found a single NGO working for this purpose. 
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She is Smt. Anupama Devi, another surrogate at 

Upkar foundation. But here the story is completely 

different because Anupama Devi became a 

Surrogate by her own will and I quote her” When 

people hear I was a surrogate mother, the questions 

are always, 'why did you do that and how could you 

do that’. The desire to help a couple become a 

family, to know the joys and sorrows of parenthood 

was my main reason why. How is simple. I've never 

had any desire to keep the babies. They are the 

genetic make-up of very loving couples with a 

simple desire to be parents. I grew fond of all my 

couples, and the babies I was fortunate enough to 

carry for them were the greatest gifts I could ever 

give” Listening to her really kept me stunned, while leaving she thought that I am from the 

media and she said that her story should be published in the news paper and I hope I did 

justice to her by putting up her story here. 
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9. A view of Surrogacy from the view of the Intern 

In this day and age where capitalism rules the world, there has been much debate 

over the commoditization of numerous once-sacred activities such as child birth. 

For a fixed price tag, you can now implant your spouse´s and your gametes into a 

third-party´s womb and receive your child 9 months later. However, opponents of 

surrogacy view the advent of surrogacy as the beginning of a slippery slope. By 

allowing couples to pay for the birth of healthy babies from the womb of a 

surrogate, some have felt that it is similar to selling the baby in the end as money is 

transacted and what the couple receives is the baby. Others have argued that 

surrogate mothers undergo mental trauma as they are expected to give up the 

baby that has lived in their wombs for the past 9 months because of a bond formed 

between them. This moral dilemma has also highlighted the legal problems 

surrounding surrogacy especially if the surrogate mother decides to lay claims on 

the baby after its birth. There is debate too on the claim that surrogacy exploits the 

poor as only those in need of money would so willingly give up their wombs for 

others, subjecting themselves to the risk of maternal deaths may be a problem in 

countries with poor or inadequate health care facilities. More extreme feminists 

even argued that surrogacy is similar to prostitution as women in both instances 

are sexually exploited for money. 

I would like to debunk some of these myths as I feel that there is a need and a place 

for surrogacy to exist in society. Firstly, it is important to note that as couples are 

becoming more educated, some put off procreation and settling down to start a 

family because they want to pursue their dreams or that high flying career, thus 

they tend experience fertility problems which becomes increasingly common with 

age. This creates a gapping difference between wants and ability. The couple who 

are financially stable have decided to start a family, but they are unable to because 

of biological reasons. This is where surrogacy fills the gap by enabling couples who 

have given up their childbearing years for financial security, a real chance at 

having a family of their own.  

Secondly, surrogacy should not be seen as the commoditization of infants even 

though the end product of the whole surrogate pregnancy is the baby. In 
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economics, a commodity is a unit that can substitute for another at all points, so 

each unit has no special intrinsic value. Thus, one cannot argue that the baby has 

become a commodity in surrogacy as the baby is unique. In fact, the babies would 

not even exist, if not for the surrogacy. Surrogacy, should be instead, viewed as the 

payments to the individual for the gestational services provided to bring the 

client´s bloodline into this world. Surrogate mothers are respected for such 

services as surrogacy is a tedious and dangerous job which puts their life on the 

line, so they should be fairly compensated. This brings us to the point on the 

mental trauma experienced by surrogate mothers after birth. Rather than to accept 

the common misperception that surrogates feel traumatized after relinquishment 

of their rights over the child, it has been challenged that an increasingly majority 

feel empowered by their surrogacy experience. 

Thirdly, clients would definitely choose healthy surrogates to bear their children 

so the claim that surrogacy exploits the poor usually does not hold as clients are 

likely to decline a surrogate in abject poverty due to unstable environment she is 

living in. Feminists who make the comparison to prostitution are preposterous as 

the underlying aim of both activities are different and should never be seen as a 

single entity together. 
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10. Pakistan’s need for Legalising Surrogacy 

Pakistan found itself in the unlikely company of India in the group of nations that 

require a special legislation on surrogacy to deal with complex issues of domestic 

and international surrogacy. There is no special legislation on surrogacy in 

Pakistan, and the Lahore High Court decided that surrogacy is neither allowed nor 

permitted. 

Pakistan’s Rawalpindi Bench of the Lahore High Court decided the first case 

involving a surrogacy arrangement and subsequent parental rights that arose from 

it. The crux of the facts of the case is that the biological mother, Farzana Naheed, 

claims complete parental rights over the child, Fatima, under the ground that she 

was the wedded wife of the biological father when the child was born. The alleged 

Biological Father of the child, Farooq Siddique, in his late 50s, claims that he had 

entered into a surrogacy agreement with the biological mother, and that the child 

was born through surrogacy. He further claims that the child is not genetically 

related to the biological mother, Farzana. 

With this background, the biological mother filed an application under the Code of 

Criminal Procedure for the custody of the child in the Sessions Court. The Sessions 

Court transferred her custody to the mother two weeks after the birth of the child. 

The child is now is now eight years old and her legal status is still in limbo. 

The alleged Biological Father of the child, Farooq Siddique, then moved to the 

Rawalpindi Bench of the Lahore High Court on appeal and presented the surrogacy 

agreement to the Court to assert his claim over the child. The High Court hearing a 

case on surrogacy for the first time, said that there was no law on surrogacy in 

Pakistan. The court further stated that even if there is a law that allowed surrogacy 

in Pakistan, there is no material evidence to prove that the Siddique is the 

biological father of the child. Siddiqui had alleged that Naheed and her relatives 

had tried blackmailing him for more money while she was pregnant. Contrastingly, 

the court also did not accept the fact that the marriage took place between the 

biological mother and Farooq Siddique as the biological mother could not prove 

her marriage to him in a satisfactory manner. 
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The court stated that the custody of the child should rest with the biological 

mother Naheed and that her poverty should not stand in her way for exercising 

parental rights over her child. Further, since there is no special legislation on 

surrogacy existing in Pakistan, the Court had no legal material to accept or reject 

the prayer of the biological mother and decided the case as in the case of a normal 

petition for custodial rights. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



    
 

  
 
Copyright © 2013 Rakshak Foundation. All Rights Reserved.                   Page | 55 
  
 

11. STATUS OF A SURROGATE UNDER THE ART BILL, 2010 

The only development in the field has come in the form of the Assisted 

Reproductive Technology Bill (ART), 2010. This bill, if passed, will fill the lacuna 

that exists in the area of surrogacy laws in India. The said bill claims to be for the 

“prevention of misuse of ART and for safe and ethical practices of ART services”. 

Although the bill adequately addresses the issue of regulations with regard to 

fertility clinics and sperm banks, it is disheartening to note that it does little to 

protect the rights of a surrogate woman. As per the said bill, a surrogate mother 

should be a citizen plus resident of India aged between 21 to 35 years of age. Apart 

from specifying that no ART shall be used on a woman below the age of 21 years, 

the bill doesn’t do much to protect her rights. A provision that the woman may be 

paid to be a surrogate has also been included in the bill. Thus the bill recognizes 

both traditional and altuiristic forms of surrogacy. 

India is an already poverty stricken country with the poorest regard for dignity of 

women. In a culture like ours, legalizing of such “renting of womb” makes one 

doubt the intention of the legislatures to protect women’s rights. 

A surrogate mother carries a child for nine months in her womb and post delivery 

the ART Bill declares that she has “no biological relationship” with the child. 

According to the ART bill, if a woman is married she needs the consent of her 

husband to “rent womb”.  None would be surprised if husbands in India start 

forcing their own consent on their wives to get cash out of making their wives a 

surrogate mother. 

The Bill makes no mention of providing adequate health care and assistance to a 

surrogate mother. 

Under the ART bill, a couple can opt for a surrogacy arrangement if they cannot 

procreate despite one year of unprotected sexual intercourse. The legislature alone 

knows how the law intends on ensuring that this condition is satisfied. 
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The most alarming aspect of the bill is that it legalizes surrogacy without efficiently 

describing the rights of a surrogate mother. 
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12. Different Protocols adopted for Surrogacy 

 

Surrogacy has become popular in the last few years across the world and India has 

become one of the most popular destinations for this due to various reasons. 

Relatively cheap medical expenses, availability of world class medical facilities 

and flexible laws have given a new boom to this activity in India. The process of 

surrogacy is complicated and has to be carries with maximum care and 

precautions.  

 

One of the most critical and important step in this process is to match the 

menstrual cycle of the genetic mother and the surrogate mother in case of IVF 

surrogacy.34 Since two females are involved in this, the ovulation period and 

hormonal levels have to be synchronized to make the fertilization possible. There 

are mainly two types of protocols are used in case of IVF surrogacy in India. The 

method used to match the cycle is oral contraceptive pills. The calculated 

prescription of these pills regulates the cycle and the surrogacy process can be 

done. There are various factors like age of the genetic mother and the results of 

various medical tests that are carried out for the genetic mother helps in deciding 

the suitable protocol for that particular pregnancy. 

 

 Day 2 protocol: this protocol is known as antagon protocol also in the medical 

terminology. The oral contraceptive pills are started in the previous month. On 

the second day of the menstruation-flow, a special drug is injected that is called 

gondatropin. Daily the USG is monitored and after the follicle size reaches up to 

14mm, there is a drug called as antagon is injected in the genetic mother’s body. 

This drug prevents the flow of endogenous hormones. 

 Day 21 protocol: This protocol is known as long protocol also in the medical 

terminology. In this case, a special drug called as GnRH analogue is given from 

                                                           
34

 http://www.surrogacyindiadelhi.com/surrogacy-protocols.html 

http://www.surrogacyindiadelhi.com/surrogacy-protocols.html
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the 21st day of the previous menstrual cycle of the genetic mother. The drug 

known as gondatropin is given to her as soon as the menstrual-flow starts. After 

the follicle sizes reaches to 18mm. HCG trigger is given to her through injection. 

The surrogate mother is given progesterone hormone tablet from the same day. 

The egg is taken after 36 hours of this that comes generally on the 12th or 13th 

day of the menstrual cycle. The egg is inseminated with the sperm taken from 

the father on the same day in the laboratory. 

  

The embryo is then planted in the womb of the surrogate mother. There are 

progesterone tablets or injections are given to the surrogate mother for few more 

days. The final confirmation of the pregnancy comes after 15 days. Surrogate 

mothers are always kept under strict medical supervision and care since this 

pregnancy is always considered high risk pregnancy and any small negligence or 

carelessness might lead to not only unsuccessful pregnancy, but it can be fatal for 

the surrogate mother as well. 
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13. Methodology 

13.1Literature Search: 

 The Intern did a lot of Literature review in this topic this topic being a mixed bag 

of both Medical field and Private International Law field the ambit of this topic 

increases because both the issues are prevalent in this case and are equally 

important. Other than field visits interviewing the surrogates it is very important 

that the Intern also does a thorough Literature Review. The Reports that the Intern 

Read in these Weeks are as follows: 

 Legal control of surrogacy – International perspectives35 

The right to reproduce is a fundamental and an innate human right. Surrogacy is 

the only way to overcome both biological and social infertility. It provides 

medically infertile couples as well as socially infertile individuals who are not 

willing to get married with a chance to have a child of their own. Blocking every 

way for minority members to obtain the treatment they desire would be 

dangerous, as it could increase feelings of frustration, suppression, and 

indignation36. Unjust and illogical bans deny people this right and lead to 

reproductive surrogate tourism. Legalization of gestational surrogacy aims to 

defend the surrogate’s interests as well as those of the intended parents and the 

baby born after the surrogacy. “Whenever you have an underground industry, 

you’re going to have problems because there’s no guarantee that they’re going to 

follow standards of safety or follow standard medical or ethical practice,” says 

Robert Klitzman, a bioethicist at the Columbia University Medical Center. “There’s 
                                                           
35

 Svitnev K 

http://www.jurconsult.ru/publications/ethical_dillemas/13_Legal%20control%20of%20surrogacy%20-

%20international%20perspectives.pdf 

36
 Pennings 2004 

http://www.jurconsult.ru/publications/ethical_dillemas/13_Legal%20control%20of%20surrogacy%20-%20international%20perspectives.pdf
http://www.jurconsult.ru/publications/ethical_dillemas/13_Legal%20control%20of%20surrogacy%20-%20international%20perspectives.pdf
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a lack of transparency”37.  Without any doubt, gestational surrogacy should be 

allowed as the last option in medically assisted procreation if and when the 

interests and rights of all parties involved – the intended parent(s), the surrogate, 

and the child – are taken into account and are protected by law.  

 A Preliminary Report On The Issues Arising From International 

Surrogacy Arrangements38: 

The number of international surrogacy arrangements appears to be growing at a 

rapid pace and while some States are attempting to resolve the problems arising as 

a result, this global phenomenon may ultimately demand a global solution. There is 

no doubt that the current situation is far from satisfactory for the States and 

parties involved and, most importantly, for the children born as a result of these 

arrangements.  There is a real concern that the current situation often fails to 

adequately ensure respect for children’s fundamental rights and interests. 

 Surrogacy in Israel Status Report 2010 and Proposals for Legislative 

Amendment39: 

This report examined the Israeli Embryo Carrying Agreement (Agreement 

Authorization & Status of the Newborn Child) law of 1996 and its implementation 

in the 14 years since its legislation. Pregnancy and childbirth are deep, intimate 

and complex identity-related processes, which have significant physical and 

mental repercussions for the woman experiencing them. It is our belief that 

perceiving pregnancy and childbirth for another couple or individual solely as a 

financial business transaction is inappropriate and unthinkable. The fact that 

surrogacy is a complex relationship  which might be fertile ground for harm and 

exploitation  must be recognized, especially when private organizations  with 

financial interests are allowed to become involved. We believe, that surrogacy in 

                                                           
37

 Reuters 2009 

38
 The Permanent Bureau Report http://www.hcch.net/upload/wop/gap2012pd10en.pdf 

39
 By Lipkin Nuphar and Samama Etti http://www.isha.org.il/upload/file/surrogacy_Eng00%5B1%5D.pdf 

http://www.hcch.net/upload/wop/gap2012pd10en.pdf
http://www.isha.org.il/upload/file/surrogacy_Eng00%5B1%5D.pdf
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Israel should be prohibited.  In the least, surrogacy must not be allowed to become 

an accepted, routine procedure, and should provide a solution only in rare, very 

extreme cases whatever decision will be made, the state has an obligation to 

provide clearly defined rules to enable the existence of a fair relationship which 

will benefit all participants. It also has an obligation to ensure the practical 

implementation of these rules and to conduct a long-term follow-up of all 

participants in the procedure, to make sure that no party suffers long-term harm. 

13.2 Field Visits: 

These projects have an exhaustive list of field and the all the visits have some 

objective behind its conduction. The Table describes it all: 

Place Goal 

Delhi High Court The goal behind meeting advocate 

Anurag Chawla was to discuss about the 

existing laws all over the world, how the 

Surrogates are exploited day in and day 

out and the worst part they are being 

just used to fulfil others needs and 

wants, so needed to discuss with the 

person what all measures can be taken 

under the guidelines of Universal 

Declaration of Bio-Ethics and Human 

Rights because there aren’t any 

stringent laws present in India. There 

was another goal behind meeting Adv. 

Chawla was to understand how a 

surrogacy contract is drafted and if 

there aren’t any laws present in India 

how these Contracts are drafted and 

whom do they favour the intended 

parents or the Surrogate? 
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New Life Infertility Clinic, Lajpat 

Nagar 

The goal behind visiting New Life 

Infertility Clinic in Lajpat Nagar was to 

understand the living conditions of the 

Surrogate Mothers and how much of the 

facts are true that are being published in 

the reports. 

Delhi High Court The main goal of this visit was to discuss 

about the new guidelines that have been 

given by the Ministry of Home Affairs. 

Competition Commission Of India; 

Justice S.N. Dhingra 

Discussion about the specifics of the law 

which is prevalent and what in his 

opinion must be our line of action to 

ensure the life and liberty of surrogate 

mother and the born kids. Discuss the 

issues and finer aspects of surrogate 

mother be dealt with the law such that 

the rights of the surrogate mother do 

not get overlooked.  

Parliament House; Ms. Vandana 

Garg 

To get a knowledge as to how a Bill 

comes over to the Rajya Sabha or the 

Council of States and how they get 

passed  

Parliament House; Mr. P.P.K. 

Ramacharyulu 

To discuss the issues regarding the 

increasing rate of Infertility. To find out 

the reason behind this practice as it is 

becoming more prevalent in India now a 

day. To get an idea as to what kind of 

steps are being taken to curb this thing. 

National Law University, Delhi, 

Sector 14 Dwarka 

The main goal of this visit was to read 

few books on Surrogacy because only 

journals and reports were not sufficient 
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and more study was required and the 

NLUD library very well served the 

purpose. 

The Books Read: 

 Surrogacy Was the Way: Twenty 

Intended Mothers Tell Their 

Stories 

 Surrogate Motherhood: 

Conception In The Heart 

(Institutional Structures of 

Feeling) 

 International Surrogacy 

Arrangements 

 

Parliament House; Mr. P.P.K. 

Ramacharyulu 

The main goal of this visit was to collect 

the genuine copy of the Ministry of 

Home Affairs Guidelines on the Visa 

process of the Intended parents from 

outside India. 

Upkar Foundation; Green Park, 

New Delhi 

The first goal of going to the foundation 

was to understand the following points: 

 What its mission of 

establishment 

 What it provides for Surrogate 

mothers 

 Does this help sufficient? 

 How it take care for surrogate 

Mother 

 Does it support to exceptional 

case? 

 What platform it provides for 
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foreigner couple? 

There was another goal behind going 

there was to understand about the 

foundations working and why the 

foundation choose this topic for their 

prime focus where rest of the world is 

least bothered about the same. 

 

Dr. C.J. Rawandale, Director 

Symbiosis Law School, NOIDA 

The goal behind visiting Symbiosis Law 

School, NOIDA was to meet Dr. C.J. 

Rawandale the director of Symbiosis 

Law School, NOIDA and discuss with him 

about his opinion on whether it should 

be allowed or not. Dr. Rawandale added 

that Paid Pregnancy is such an issue 

which requires both the Yes and No 

thing so the kind of opinions he put up 

was quiet interesting, he stated both the 

Yes and No perspective of Surrogacy. 

Upkar Foundation; Green Park, 

New Delhi 

The main goal of this visit was to Discuss 

about how the Foundation work for 

Surrogates, the process of Counselling 

and also discussion about the 

recommendation that was put up in the 

Mid-Term Report that is The Theory of 

Limited Relationship, Discussion about  

how that can be implemented 

Dr. Aashna Dhanrajgir; 

Gynaecologist 

The main goal of this visit was to 

understand the process of IVF and what 

is it basically and what are the 

Advantages and Disadvantages of the 

same. 
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14. Current NGO and Government Efforts: 

This is a topic which is generally very sensitive and either deliberately silenced or 

preferably unheard and because of this much of this much lack in awareness and 

peoples mindset of not talking about this issue just because it involves a lady 

carrying a baby which is biologically someone else’s is ethically and morally wrong. 

The Youth should be made aware of the issues like Infertility and Surrogacy 

because in this modern era these are few things which can be found in every 

second person. And the following NGO is working to spread awareness and they 

may strive to succeed if the society has that tendency to change. There might be 

more than this one NGO but as far as the Interns Research is concerned till this 

juncture UPKAAR is the NGO working for the Surrogates.  

 Upkaar Foundation: This is a NGO in New Delhi at Green Park 

 Their function is broadly divided into following parts: 

 Welfare of surrogate mother 

 Helping hand for Childless couple 

Welfare of Surrogate Mother: 

Surrogacy is a process through which women carries & delivers the child of 

another couple. Due to some problem if the genetic mother unable to conceive & 

deliver then this alternate option is to deliver child is considered as best one. This 

all term is Surrogacy. 

 

From last decade surrogacy is much popular way to give birth of child. Equally 

India became hub of surrogate child due to cheap rate & availability of manpower. 

Availability of talented doctors at affordable fee is also one of the most important 

reasons for it. The role of surrogate mother is more important to carry forward 

this activity. In this surrogacy work most of the fertility centre in India though 



    
 

  
 
Copyright © 2013 Rakshak Foundation. All Rights Reserved.                   Page | 66 
  
 

looks after carefully to them but even we feel the prime concern in giving relief to 

all the Surrogates. 

 

 

Upkaar Foundation work involves for This Activity are as below: 

 Provide information about surrogacy 

 Educate them properly 

 Look after before, during &after pregnancy 

 Suggestion proper food during pregnancy 

 Take care for their children 

 Provide mental as well physical support 

 Helping hand for Childless Couple. 

 

Child, in the society as we consider best gift of GOD & by no means it should be 

dishonour or unable to fulfil the dream due to lack of proper information or 

unbiased information.The main problem for childless couple is to get proper 

information about surrogacy. High technical skilful person and availability of well 

qualified doctors made India epicentre of surrogacy & nos of Foreigner childless 

couple are now coming here with high hope in their eyes to get their dream for 

child success. Under UPKAAR they treat them as their family & provide them with 

all details of surrogacy related problem. UPKAAR provides following activity for 

them along with the complete information about surrogacy. 

 Law of surrogacy 

 Process of surrogacy 

 Different centre of surrogacy 

 Meet the Surrogate mother 

 Exchange information between them. 
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15. Results and Discussions 

 

15.1 Findings from the literature 

The Literature that the Intern went through made the intern well aware of the 

situations of both sides of the coin and the most amazing thing in this topic is that 

both the sides of the coin have so many things to study and observe. The Intern 

could only cover a half of it as the months period is too less to write this midterm. 

This topic is such a topic which needs a long term research to reach a conclusion. 

Anyways the Intern has studied different reports cited above along with the 

synopsis of the same. In one of my report the intern just went through a article 

where Altruistic Surrogacy was performed which the Intern have decided to take 

up in the 5th Week. 

 

15.2 Finding from the fields and impact on the theoretical focus of the project 

During the 11 Field Visits the Intern did the Intern learnt a lot and learning’s have 

been explained in details in the Appendix A and the Discussion with the mentor 

have always been a guiding light and fruitful the two Mentor Discussions are as 

follows: 

The Need for a Questionnaire:  

Shri Bansal said that to structure a good project and to make it a good architected 

one the most important step is to make a questionnaire and to pick up few relevant 

issues which can be useful making those questions. Large amounts of information 

can be collected from a large number of people in a short period of time. 

The Petition:  

Shri Bansal wanted the Intern to draft a petition on Surrogacy which can be 

presented in front of the secretariat and can help to bring forth legislation in India. 

He wants the Intern to study thoroughly the ICMR Guidelines and all the guidelines 

and the Laws of different countries where Surrogacy is a legal practice and 

structure it in such a way that the society gets benefited by that.  
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Whatever discussion the intern did with his mentor was indeed very fruitful and that 

reflects in the entire report because the kind of intellectual ideas that were brought forth 

wouldn’t have come without his guidance. Though this topic is still an unlegislated 

issue this have a lot of Literature and this report is mainly based on Literature Review 

and Field Visits (as mentioned earlier), the main discussions that were held in the field 

visits and the mentor discussion will be very much visible in the recommendation 

section. 

15.3 Gap analysis: 

Surrogacy a semi-taboo subject in a country like India where it is impossible to 

curb basic issues like female foeticide and Child Labour.Surrogacy being a subject 

who needs proper knowledge, half of the population is not even aware of the 

knowhow of the issue and just apprehends things. In India there aren’t any 

legislation for this topic neither any Government effort to curb this issue or to 

make people educated about this issue. There are ICMR Guidelines and they are 

not even followed by half of the clinics because when it comes to implementation 

guidelines, laws and rules just go the other way where the problem goes.  The 

Ministry of Home Affair has published few guidelines as to for the foreigners who 

come to India for surrogacy and banning of Surrogacy for the LGBT People.  Now 

when the scenario has been studied, all said and done the policies are there, 

guidelines are there, reports are there but the implementation remains 0. On the 

launch of the Cyber Security Guideline the Hon’ble Law Mister of India Shri Kapil 

Sibbal Ji said that policies are easy to make the real tough situation arises when it 

comes to implementation.  But yes one thing should never be overlooked what the 

Government did by allowing Surrogacy for Foreign Couples who are married for 

more than two years.  
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16. Recommendations, Scope and Strategy for Implementation 

 

16.1 Recommendation & Scope: 

 

Recommendation Number 1: 

A Para-financial Surrogacy Model that Includes Limited Relationship Rights 

for the Surrogate Mother: 

 

The findings of this report on surrogacy show that surrogate mothers are not 

interested in parental responsibility for their surrogate baby that they deliver and 

that the model of a tight ongoing bond, such as with open adoption, is not in the 

interest of either of the parties involved in surrogacy. In addition, there is 

apparently no need for concern that the surrogate mothers will refuse to hand 

over the child after the birth. The arrangements drawn up to cope with this fear, 

such as the transference of the newborn to the child protection officer, who 

receives guardianship immediately after the birth, are redundant and 

unnecessarily harmful40. 

The Intern believes that appropriate recognition of the surrogate mother’s human 

involvement in the procedure necessitates the granting of her limited rights to 

receive information about the surrogate child, as well as the possibility of future 

contact, if both sides are interested.41 

In light of this, the Intern suggests: 

                                                           
40 In this context, we are of the opinion that the agreement about the surrogate mother’s withdrawal from 

the contract, as worded in Section 13(1) of the Embryo Carrying Agreement, provides an appropriate 

balance between the rights of the different parties involved in the procedure. 

41 Possibilities of complex parenting structures in the context of surrogacy were discussed by Yael Weiler 

(1996). “The Surrogate Mother and Changes in Perception of Parenthood” (Published in Assia 57-58). 

www.daat.co.il/daat/kitveyet/assia/haem-2.htm (in Hebrew) and by Ruth Zafran (2006) “The Family in 

the Genetic Era: Defining Parenthood in Families Created through Assisted Reproduction Technologies 

as a Test Case, Din Udvarim 223, pp. 272-277. (In Hebrew) Rosalie Bar (2002) “Ethical Problems in 

Creating Children through a Surrogate Mother.” Medical Ethics Dilemmas 189 (Edited by Raphael 

Cohen-Almagor), p. 202 (in Hebrew) raised a possibility similar to open adoption. 
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 Allowing an appropriate separation process during the crucial period 

following the birth: to allow the surrogate mother to see the newborn 

immediately after, one day after and one week after the birth and to insist 

on separation meetings after approximately three months and one year. 

 Preparing the request for the parental order during the second half of the 

pregnancy after a meeting is held with the child protection officer, the 

surrogate mother and the intended parents and to stipulate its 

implementation by the surrogate mother’s signature of agreement to hand 

over the child after the birth. 

 Granting temporary guardianship to the intended parents immediately after 

the birth.42 

 Prohibiting the inclusion of clauses in the contract obligating the severing of 

relations between the surrogate mother and the intended family. 

 Obligating the parents to send annual updates about the child to the 

surrogate mother, if this is her wish. 

 Allowing the surrogate children to locate information about the surrogate 

mother and to make contact with her once they reach the age of 18, similar 

to adopted children. 

 

Recommendation 2: 

In addition, we recommend not limiting the possibility of altruistic surrogacy, such 

as by a family member, subject to a proper investigation to confirm that the 

surrogacy is being performed out of free will.Protecting the Health and Human 

Rights of the Surrogate Mother Ensuring the Health and Well-being of the 

Surrogate Mother. 

 

 To ensure prevention of the surrogate mother’s exposure to tissue that was 

not properly tested for viruses such as HIV and Hepatitis B, a procedure 

similar to that used by the Ministry of Health for IVF sperm donation should 
                                                           
42 There is no need to grant guardianship to a state authority that has no emotional bond with the child 

and who is unavailable if the need for decision making should arise. Guardianship should be transferred 

from the surrogate mother to the intended parents at the time of transferral of the newborn.  
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be adopted: The pre-embryo should be frozen and implanted only after six 

months, when the repeated test of the genetic parents is deemed intact.43 

 The number of embryos that can be implanted in each IVF cycle should be 

limited to one. Increasing the number of implanted embryos raises the 

likelihood of a multifoetal pregnancy. 

 A professional committee should be established to formulate rules about 

medical treatment undergone by surrogate mothers that could threaten 

their health and well-being. Proper consideration of treatment ethics in this 

case necessitates finding a point of balance between preservation of the 

patient’s health and prospects for success of the treatment, which will be 

specific to the surrogacy context. For example, it would be reasonable to 

examine whether the use of steroids is appropriate as a rejection-

preventing medication44 

 Criminal punishment should be determined for physicians who violate the 

guidelines in a manner that exposes the surrogate mother to extreme risk. 

Recommendation 3: 

Strict Preservation of the Surrogate Mother’s Human Rights: 

 

It is unthinkable that the surrogate mother’s basic human rights, such as freedom 

of movement and full rights over her own body could be violated because her 

activities could affect the foetus inside her womb. Such violation is indicative of 

slavery and is in complete contradiction to the fundamental values expressed in 

the Basic Law: Human Dignity and Liberty. Just as it is unthinkable, for example, 

that a man could draw up a contract that forces his wife and the mother of his 

future child not to smoke during pregnancy or that compels her to undergo 

amniocentesis, the same rule must apply regarding surrogate mothers. 

The Intern proposes the following: 

                                                           
43 Recommendation by Prof. Rosalie Bar that is summarized in a document of the Knesset Research and 

Information Center, as well as in Rosalie Bar (2002) “Ethical Problems in Creating Children through a 

Surrogate Mother.” Medical Ethics Dilemmas 189 (Edited by Raphael Cohen-Almagor). 

44 “Surrogacy in America” CRG report, M. Gugucheva, 2010. pp. 22 

. http://www.councilforresponsiblegenetics.org/pageDocuments/KAEVEJ0A1M.pdf 
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 Prohibit the inclusion of stipulations that would, in any way, limit the 

surrogate mother’s personal liberty, privacy and full rights over her body 

during IVF and pregnancy, with the clarification that any such stipulations 

that were made are null and void. Many pregnant women choose to limit 

themselves regarding smoking, drinking alcohol and using drugs, as well as 

avoiding types of food that can harm pregnant women. However, imposing 

such limitations on the surrogate mother in the contract is a violation of her 

human rights. Limitations of this kind need to be agreed upon through 

goodwill and mutual trust, as is the case between the members of a couple. 

 Exempt the surrogate mother from pleas and prosecution by the intended 

parents regarding the health condition of the newborn or regarding any 

kind of harm that was caused during the pregnancy.45 

Recommendation 4: 

The Surrogacy Model 

This report brings forth a complete model where A Surrogate is benefitted: 

 

Surrogacy system in India is a very complex one, completely unlegislated, 

unregulated and sometimes very much exploitive, this report has tried to bring out 

a model that will control the entire Surrogacy System in India that too from the 

very grass root level.  The model deals under following head: 

 The Administrating body: The administrating body will consist of Eminent 

doctors, Female Activists, Lawyers, Counsellors and few people from the 

administrative work to carry on with the all the necessary works. 

 The Packages: For the Surrogate Mother 

 Single surrogate mother  

 Screening test, blood test & physical examination for surrogate. 

 Surrogate Insurance 

 Medications, nutrients & supplements for surrogate(s) 

 Surrogates compensation and procurement fees 

                                                           
45 This proposal was raised by the Women’s Lobby in an opinion regarding the law. Letter from lawyer Rachel 

Benziman, Legal Adviser of the Women’s Lobby in Israel to the Labor and Social Affairs Committee on the Status of 

Women (17.12.1995). “Opinion on the Bill for the Embryo Carrying Agreement (Authorization Agreement & Status 

of the Newborn Child: 1995)”. 
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 Surrogate monthly expense allowance  

 Scan, blood tests, ultra-sounds, doctor appointments & routine ante-natal 

care during the Pregnancy period 

 Food, fruits & nutrition and travel 

 The Registration procedure: There shall be a registration procedure for 

both the Surrogate and the Intended Parents. 

 Routine Medical Checkups 

 Counselling body 

 Registration of clinics 

 Specialised doctors 

 Entry and exit Free 

 State Division: Each state shall have these offices where this process can be 

reported and where the Surrogates and the Intended Parents can get 

themselves registered. 

 

Other than this model proposes the following to make mandatory: 

 

Legal Documents Needed before and After: 

 Birth certificate 

 Legal contracts 

 Guidance and help from MEA, MHA recommendation, FRRO exit visa 

 

Delivery 

 Caesarean delivery charges (hospitals on panel on sharing basis) 

 

Additional Cost to be borne by Intended Parents: 

 

 Donor medications for stimulation and tests 

 Medical tests & examination – IP 

 Extra compensation of $750 to surrogate as caesarean delivery 

compensation 
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 Extra cost of $3000 in case of twins 

 Amniocentesis, foetal reduction, chorion villus sampling, if required 

 Hospitalization for any medical emergency 

 Any procedure required for miscarriage within first trimester or anytime 

during pregnancy 

 Any complication arising during and after IVF / pregnancy and delivery 

 

 

Other Services on Cost 

 DNA testing of your baby through approved government facility, if required 

 Pre genetic diagnosis (PGD),if 

required                                                                                          

 Transfers to and from  airport 

 Airfare and airline taxes ,visas, passports 

(Note- Extra amount would be charged for Indian/ Caucasian Donor) 

 

Criteria for Surrogate’s Selection 

  

Surrogates have to pass through stringent process of check up 

and evaluation before final selection: 

 The Clinic has to do complete background check with respect to family details, 

obstetric history, and number of kids. 

 Detailed Fertility & Psychological evaluation will be carried out by respective  

specialist 

 Surrogate mother will go through series of medical tests & investigations (blood 

examination, infectious diseases, Pap smear, genetic karyo typing, hysteroscopy, 

etc) before enrolment. 

 Surrogate’s fertility assessment is made after proper analyzing her reproductive 

pattern, hormonal status, body composition and BMI ratio. 
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 The Clinic will educate surrogate about the complete process and take her 

husband's consent too so as to ascertain their comprehension of the 

entire surrogacy program. 

 

 

The Clinic has to take care of following things before enrolment of surrogate: 

 Their age must be between 21 to 35 years. 

 Proposed surrogate women are the mother of at least one child. 

 Their pregnancy history is clean and don’t have medical complications. 

 Should not have gone through more than two caesarean sections. 

 

Responsibilities of Obstetrician–Gynaecologists: 

 

The Intern makes ethical recommendations for four categories of physician 

involvement:  

1) Advising couples who are considering surrogacy,  

2) Counselling potential surrogate mothers,  

3) Providing obstetric services for pregnant surrogates, and 

4) Offering assisted reproductive technologies related to surrogacy. Although the 

obligations of physicians will vary depending on the type and level of their 

involvement, in all cases physicians should carefully examine all relevant issues 

related to surrogacy, including medical, ethical, legal, and psychological aspects. 

Intended parents and surrogate mothers have both divergent and common 

interests. Because of these divergent interests, one professional individual (eg, 

physician, attorney, or psychologist) or agency should not represent the interests 

of both major parties in surrogacy arrangements. The physician who treats the 

intended parents should not have the surrogate mother as an obstetric patient 

because conflicts of interest may arise that would not allow the physician to serve 

all parties properly. 
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Surrogacy Program & Steps for Intended Parents 

  

After the intended parents visit Surrogacy Center, here is a simplified breakdown 

to guide them through the Surrogacy process: 

1. Contact the Surrogacy Center 

2. A Counsellor/Case Manager (CM) will contact you within 24 hours 

3. Receive detailed information from our WSC Team (including a price quotation, 

time taken for treatment, your IVF doctor, procedure(s), hospital, etc) 

4. Discuss all details with Chief Medical Officer during your personalized process 

through skype/ teleconference/ phone. 

5. Complete case history through personal medical questionnaire for the medical 

team’s evaluation 

6. Send details of all medical records/USGs/X-Rays for our evaluation and 

diagnosis 

7. Finalize procedures and trip itinerary 

8. Meet IVF Doctor via a conference call and have all your questions and concerns 

answered 

9. Depart for chosen destination, i.e. India 

10. Meet and Greet by Counsellor/Case Manager (CM) at our premises 

11. Meet the surrogate(s) selected for you along with their families 

12. Sign the legal documents prepared by WSC legal team 

13. Meet IVF doctor for the initial consultation and initial tests 

14. Undergo/ participate/ supervise procedure at an Internationally Accredited 

facility 

15. Take advantage of sightseeing/shopping at beautiful destination 

16. Depart for travel back home 

17. CM will call/ email to appraise you about the progress throughout the process 

of Surrogacy 

18. Come back to India at the time of delivery 

19. Experience the joy of having your own baby (ies)  
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20. Arrange for the baby’s exit visa with the assistance of The Clinic! 

21. Enjoy the joyful, stress free experience with The Clinic! 

 

 

 

Responsibilities of Infertility Specialists and Reproductive Endocrinologists 

to Intended Parents and Surrogate Mothers: 

 

In providing medical services related to surrogate motherhood arrangements, 

infertility specialists and reproductive endocrinologists should follow the 

recommendations in the two previous sections. In particular, these specialists 

should ensure that appropriate procedures are used to screen the intended 

parents and the surrogate mother and that mental health counselling is provided 

to all parties before initiation of a pregnancy. Additional recommendations 

regarding the provision of assisted reproductive technologies are as follows: 

 A physician who performs artificial insemination or in vitro fertilization as a 

part of surrogacy services necessarily will be involved with both the 

intended parents and the surrogate mother. However, the intended parents 

and the surrogate mother should have independent counselling and 

independent legal representation, and the surrogate mother should obtain 

obstetric care from a physician who is not involved with the intended 

parents. 

 A physician who provides examinations and performs procedures for an 

agency that arranges surrogacy contracts should be aware of the policies of 

the agency and should decline involvement with any agency whose policies 

are not consistent with the ethical recommendations of this Committee 

Opinion and those of other professional organizations related to 

reproductive medicine. 

 Specialists in infertility and reproductive endocrinology are encouraged to 

participate in research that is intended to provide data on the outcomes of 

surrogacy arrangements. 
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16.2 Flowchart (Strategy) for implementation 

 

 

Figure 1: Situation and Guidelines 

In India when a thing comes to implementation the Guidelines go just the other 

way where the situations go. So, we need proper implementation of the 

Recommendations that have been given by the Intern. The Implementations can be 

done in the following way: 

 

 

 

 

 

 

 

 

 

 

 

Guidelines Situation



    
 

  
 
Copyright © 2013 Rakshak Foundation. All Rights Reserved.                   Page | 79 
  
 

 

Recommendation 1: A Para-financial Surrogacy Model that Includes Limited 

Relationship Rights for the Surrogate Mother 

 

Figure 2: Limited Relationship 
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Recommendation 2: To ensure prevention of the surrogate mother’s 

exposure to tissue that was not properly tested for viruses such as HIV and 

Hepatitis B 

 

Figure 3: Medical Safety 
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Recommendation 3: Strict Preservation of the Surrogate Mother’s Human 

Rights: 

 

Figure 4: Human Rights 

 

 

 

 

 

 

 

 

 

 

Prohibit the inclusion of stipulations that would, in 
any way, limit the surrogate mother’s personal 

liberty, privacy and full rights over her body during 
IVF and pregnancy, with the clarification that any 

such stipulations that were made are null and void.

Exempt the surrogate mother from pleas and 
prosecution by the intended parents regarding the 
health condition of the newborn or regarding any 

kind of harm that was caused during the pregnancy
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Recommendation 4: How the Surrogacy model can be implemented: 

 

 

 

Figure 5: The Bodies for Model 
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Figure 6: Structure of Function 

 

 

 

 

Figure 7: Legislation 
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Figure 8: Complete Structure 
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17. Suggestion for Future Work: 

 

The Law Commission report has been submitted by the 28th Law Commission of 

India, The Alternative Reproductive Technology Bill is there but what we await is 

the implementation. Though the project promises a lot of facilities but like every 

other project this will also face various implementation issues. As part of the future 

work one can keep a track of the implementation of this project and check whether 

it is able to achieve its (inflated) goals.  

New technologies are being implemented in the Infertility clinics of the country but 

the inducement is quite varied. The implementations of the Bills are really very 

important in India and it provides a lot of scope to work.  

 

Besides in this rapidly changing world new technologies and new 

recommendations and newer applications of the existing recommendations with 

more refined ideas keep coming up with every passing day. So, the Scope also gets 

bigger day by day, hence the Intern leaves this project with ample scope to work 

further on the implementation of the reports, bills in the country.  
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19. Conclusion 

One can easily argue against the morality and ethicism of surrogacy. Even if you 

leave morals and ethics aside, the health risks involved in techniques used in 

surrogacy are innumerable. Who then guarantees to provide adequate health care 

and assistance to a surrogate mother? 

Another spine chilling aspect of legalizing surrogacy is whether we can allow 

statutory provisions to defy the laws of nature. Surrogacy makes the procreation of 

a child our own clinical machination! 

In a country like ours, where a mother is given a status as sacred as the almighty, 

what respect would a surrogate mother command in the eyes of the society?? Will 

she be treated and looked at any differently than a sex worker?? 

Before the parliament passes the bill, it must be debated thoroughly. Questions of 

grave importance need to be pondered upon. Ethically, should a woman be paid for 

surrogacy? Is it fair to barter the rights of women this way? Is it the human right of 

a woman to rent her womb? Is a surrogacy arrangement constitutional? Is the 

proposed law a mere compromise to legitimize the sad reality of existing surrogacy 

rackets? And most importantly, does the law actually protect the surrogate mother 

or is our already exploited and vulnerable female population being offered as bait 

to promote reproductive tourism? 

Once legalized, these sorts of arrangements have a dangerous likelihood to become 

an “easy way out” for many. The person, whose rights will more often than not get 

compromised, is the surrogate woman. 

Of all the absurd utilities being offered for rent and sale, a bubble wrapped womb 

is the last thing we need being made legally available for rent in the market. 

 

 The majority of the commissioning parents are well educated, fully 

employed and coming from the higher strata of the society.  
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 Most of the commissioning mothers had already tried to get naturally 

pregnant, but their all their attempts failed.  

 The surrogacy agents from the clinic claim that most of the commissioning 

mothers had missing uterus. However, other reasons for the commissioning 

parents to opt for surrogacy includes long term illness like diabetes, 

dysfunctional sexual organ etc.  

 The contract is signed between the surrogate mother and the 

commissioning parents, so the clinics can skip any legal hassle.  

 The commissioning parents come to India for surrogacy, first of all, because 

it is illegal in their own country and secondly, in India the entire surrogacy 

process is far cheaper than in other countries of the West.  

 It is mainly the clinic and the commissioning parents who decide between 

themselves when to relinquish the baby after childbirth, whereas the 

surrogate mother does not seem to be having any say in this matter at all.  

 The commissioning parents have fear of what if the surrogate mother 

changes her mind and refuses to relinquish the baby. Since the rights of the 

surrogate mother are not protected and regulated by law in India it is easy 

to exploit her and hence, seems to be a matter of grave concern.  
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Appendix A 

Meetings and Interviews 

Date: May 21, 2013 

Time: 2:30 PM 

Person: Advocate Anurag Chawla 

Duration of Discussion: 1 Hour 45 minutes 

Discussion:  

1. Discuss about the existing laws all over the world, how the Surrogates are 

exploited day in and day out and the worst part they are being just used to fulfil 

others needs and wants, so needed to discuss with the person what all measures 

can be taken under the guidelines of Universal Declaration of Bio-Ethics and 

Human Rights because there aren’t any stringent laws present in India. 

2. To understand how a surrogacy contract is drafted and if there aren’t any laws 

present in India how these Contracts are drafted and whom do they favour the 

intended parents or the Surrogate? 

Date: May 21, 2013 

Time: 5:05 PM 

Person: New India Infertility Clinic 

Duration of Discussion: 1 Hour 20 minutes 

Discussion:  

1. To understand the living conditions of the Surrogate Mothers and how much of 

the facts are true that are being published in the reports. It was this Infertility 

Clinic because at this Juncture it is not possible to go to Anand in Gujarat to 

Study the same. 

2. Exposed to the living condition of the Surrogates 

3. Exposed to the actual conditions (understood) that a Surrogate go through. 
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Date: May 29, 2013 

Time: 3:45 PM 

Person: New India Infertility Clinic 

Duration of Discussion: 2 Hour 05 minutes 

Discussion:  

1. MHA came up with new guidelines that Foreigners who are married for 2 

years will be able to do surrogacy. 

2. Singles, gay, lesbians was banned from doing surrogacy. 

3. What prompted the ministry to issue fresh visa guidelines to foreigners 

coming to India for surrogacy 

In This trip had discussion with Several Surrogacy Lawyers they are as follows: 

 Advocate Anirban Sen:  He said our country softened its stand on same-sex 

relationships when sex between two consenting adults was deemed not 

illegal. However, it is still a complicated issue. One has to adhere to the laws 

and norms of the country one lives in.  

 Advocate Nishigandha Mittal: She said that the fresh guidelines aim to pre-

empt legal issues and other problems before a child is born rather than 

firefighting after the birth. In the past, there have been legal complications 

involving newborns of couples coming from countries where surrogacy or 

gay marriages are not legal.  

 Advocate Anupam Bhatnagar: Surrogates will not benefit from these 

guidelines which will only limit the number of foreigners coming to the 

country for the procedure. To protect the rights of the surrogates and of 

couples who sign contracts with surrogates, the ART (Assisted 

Reproductive Technology) Bill, which is ready since 2010, needs to be 

passed and made into a law. It protects all rights of surrogates including 

insuring her life and providing for compensation to be given to her family in 

case of her death. Plus, rights of couples also need to be protected as there 

have been instances where surrogates have threatened to terminate the 
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pregnancy if their demands for more money are not fulfilled. These 

complexities can be addressed properly only by a law.  

 Advocate Anurag Chawla: That is the most pertinent question which needs 

to be answered, especially when India has emerged as the global hub for in-

vitro fertilization and surrogacy procedures for childless couples. A final 

draft has been ready since 2010. It has been updated, put in the public 

domain and debated. The onus is now on the central government to table 

the bill and pass it for ART to become a law. If there is a law, there will be no 

need for numerous, confusing guidelines. If the ART law is implemented, 

ICMR can start inspecting clinics and register them. Even the MHA has 

demanded that clinics be registered under its fresh guidelines. How can 

ICMR inspect clinics if there is no law which authorizes that? The ART Bill 

should be made into a law at the earliest so that the 'dos' and 'don'ts' are 

clear and the stakeholder knows the punitive action to be taken if the same 

is violated. 

 

Date: June 07, 2013 

Time: 10:30 AM 

Person: Justice S.N. Dhingra 

Duration of Discussion: 1 Hour 45 minutes 

Discussion:  

1. Discussion about the specifics of the law which is prevalent and what in his 

opinion must be our line of action to ensure the life and liberty of surrogate 

mother and the born kids. 

2. Discuss the issues and finer aspects of surrogate mother be dealt with the 

law such that the rights of the surrogate mother do not get overlooked.  

3. Suggestion in Drafting the Petition 

4. Justice explained the Intern the scope of the other country laws and how the 

law in the country can be used. The Intern was explained the laws of South 

Africa and was explained how the Surrogacy System works there. 



    
 

  
 
Copyright © 2013 Rakshak Foundation. All Rights Reserved.                   Page | 93 
  
 

5. Justice said that exploitation is there everywhere but the Surrogates must be 

made aware of their rights. 

6. Justice Dhingra told me that exploitation is there in almost all the fields and 

the basic reason behind this practice is poverty, and people mindset. He 

said that laws are there but until and unless laws are implemented nothing 

can help, in India laws go this way and flaws go just the other way where 

the laws go so what we need is the proper implementation and when 

implementation comes what is important is the participation of we citizens.  

7. Justice told the Intern that before we implement things there are few things 

which we always overlook that is the Rights of those people who get 

exploited and that we need to avoid first and how that can be done is only 

and only through proper awareness and that is gain the duty of the citizens 

of India to save them from getting exploited and teach those people there 

right so that next time when anything happens they can at least defend 

themselves if not fully but at least that much which may bring them that 

courage and the offenders against them will not that get that much courage 

to do any kind of wrong to them. 

8. Justice guided the Intern to go to the different places in the Anand village 

and talk to people over there and find out the root cause why people go into 

this profession (Surrogacy) and make a write up on that! 

 

Date: June 13, 2013 

Time: 10:30 AM 

Person: Ms. Vandana Garg 

Duration of Discussion: 25 Min 

Discussion:  

Ms. Garg was very much helpful in this regard she explained me the role of NCPCR 

and NCW and what all steps are being taken for the surrogate rehabilitation. 

Though she was very busy in some meeting she referred me to the Joint Secretary 

Shri. P.P.K. Ramacharyulu. The Discussion was completely on the procedure as to 
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how the Legislative Assembly and the Legislative Council works and how a Bill 

becomes an Act. 

 

 

 

Date: June 13, 2013 

Time: 11:30 AM 

Person: Mr. P.P.K. Ramacharyulu 

Duration of Discussion: 60 Min 

Discussion:  

Shri. P.P.K. Ramacharyulu was very helpful as in he explained why the Ministry of 

Home Affairs passed the guidelines and how the different committees are working 

on the Surrogacy Laws in India and said that it is very sad on our part when in a 

country like India where we have laws for every small issues; he took the example 

of Postage Stamps Act, why we don’t have a refined surrogacy laws. 
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“The highest measure of democracy is neither the 
‘Extent of freedom’ nor the ‘extent of equality’ but 

Rather the highest measure of participation.” 
- A.D. Benoist 

 

 

Rakshak Foundation creates awareness domestically and internationally 
about the rights and responsibilities of citizens towards the society and 
state. Rakshak engages in and supports social and scientific research on 
public policy and social issues. 
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Disclaimer: This report is an outcome of a student project and the content of this report represents the views of its author. 

Neither the report nor any of its parts represent the views of Rakshak Foundation and/or any of its affiliates and officials in any 

capacity whatsoever. The figures and facts used in the report are only suggestive and cannot be used to initiate any legal 

proceedings against any person or organization. However, the author shall be extremely grateful to acknowledge any 

inaccuracies in the report brought to author’s notice.  

Please email your suggestions or concerns to:  hr@rakshakfoundation.org] 

mailto:hr@rakshakfoundation.org

